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RE: APS COMPLIANCE WITH DECISION no. 70667 -. APS/PINNACLE WEST COMMUNICATIONS WITH
CREDIT RATING AGENCIES
Docket No. E-01345A-08-0172

Attached please find copies of Arizona Public Service Company (APS) and Pinnacle West's available past
communications with credit rating agencies as instructed per Decision No. 70667 (December 24"', 2008);

"Arizona public Service Company shall file all currently existing communications within 10 days of the
effective date of this Decision and shall file future communication on a monthly basis. The first such
monthly report snail be due on February 1, 2009, and the monthly filing shall continue until the conclusion

shall make such filings on a six month basis, with the first filing due by .January 1,
of Arizona Public Service Company's general rate case. Thereafter Arizona Public Service Company

2010."

This monthly filing covers the communications with rating agencies from December 25, 2008 through January 27,
2009. If you have any questions or concerns please contact David Rumolo (602)-250-3933.

Sincerely,

Leland R. Snook

Ls/dst

Attachments

CC: Ernest Johnson (unredacted)
Brain Bozzo (unredacted)
Barbara Keene(unredacted)
Terri Ford (unredacted)

\



1213112008 Tony Bettinelli, S&P Jim McGill Tony sent e-mail requesting final
interim order

1/6/2009 Tony Bettinelli, S&P Jim McGill Sent e-mail with final interim order

117/2009 Tony Bettinelli, S8¢P Jim McGill E-mail from Tony re: sending final
interim order

tl812009 Tony Bettine\li, S&P Jim McGill E-mail from Tony re; liquidity
survey

1/8/2009 Tony Bettinelli, S&P Jim M<>Gm E-mailed Tony liquidity survey Confidential attachment
1/21/2009 Phil Smyth, Fitch Investor Relations (IR) IR sent press releases on Post's

retirement and dividend
declaration and earnings
conference call

1/21/2009 Tony Bettinelli, S&P IR IR sent press releases on Post's
retirement and dividend
declaration and earnings
conference call

1121/2009 Laura Schumacher,
Moody's

IR IR sent press releases on Post's
retirement and dividend
declaration and earnings
conference call

1/2112009 Scott Solomon, Moody's Jim McGill E-mail from Scott regarding Bad
Debt Expense

1/21/2009 Tony Bettinelli, S&P Jim McGill E-mail from Tony requesting
update on SunCor

1/21/2009 Tony Bettinelii, S&P Jim MCGIII E-mail from Tony requesting
information on bad debt expense

1122/2009 Tony Bettinelli. S&P Jim McGill and Chris
Froggatt

Called to discuss SucCor .
revolver renewal, real estate
market

1/22/2009 Laura Schumacher,
Moody's

Jim McGill E-mail to set up call to discuss
SucCor

1/2212009 Phi! Smyth, Fitch Jim McGill E-mail to set up call to discuss
SunCor

1122/2009 Phil Smyth, Fitch Jim McGill E-mail from Phil regarding call to
discuss SucCor

1/23/2009 Laura Schumacher,
Moody's

Jim McGill E-mail from Laura regarding call to
discuss SucCor

1/23/2009 Laura Schumacher,
Moody's

Jim McGill E-mail to set up call to discuss
SunCor

1123/2009 Phil Smyth, Fitch Jim McGill E-mail to Phil to set up call to
discuss SucCor

1/23/2009 Laura Schumacher,
Moody's

Jim McGill E-mail from Laura regarding call to
discuss SucCor

1123/2009 Laura Schumacher,
Moody's

Jim McGill E-mail to set up call to discuss
SucCor

112312009 Phil Smyth, Fitch Jim McGill E-mail from Phil regarding call to
discuss SucCor

1/23/2009 Phil Smyth, Fitch Jim McGill E-mail to Phil to set up call to
discuss SucCor

1/23/2009 Laura Schumacher,
Moody's

Jim McGiH and Chris
Froggatt

Called to discuss SucCor -
revolver renewal, real estate
market

1/23/2009 Pull Smyth, Fitch Jim McGill and Chris
Froggatt

Called to discuss SucCor -
revolver renewal, real estate
market

1/27/2009 Scott Solomon, Moody's Jim McGill E-mail from Scott regarding Bad
Debt Expense

Rating Agency Communication Log

Date Person APSIPNW Personnel Subject Comment
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Request Page 1 of 1

McGill, James T(Z71171)

From: Bettinelli, Antonio [Antonio_Bettinelli@standardandpoors.com]

Sent: Wednesday, December 31, 2008 11:02 AM

To: McGill, James T(Z71171)

Subject: Request

Jim,

Would you please send me the entire final order for the interim rate request? Thanks.

Regards,

Tony

The information contained in this message is intended only for the recipient, and may be a confidential attorney-client communication or may otherwise
be privileged and confidential and protected from disclosure. If the reader of this message is not the intended recipient, or an employee or agent
responsible for delivering this message to the intended recipient, please be aware that any dissemination or copying of this communication is strictly
prohibited. If you have received this communication in error, please immediately notify us by replying to the message and deleting it from your computer.
The McGraw-Hill Companies, Inc. reserves the right, subject to applicable local law, to monitor and review the content of any electronic message or
information sent to or from McGraw-Hill employee e-mail addresses without informing the sender or recipient of the message.

Page 2 of 88

1/6/2009



Request Page 1 of 1

McGill, James T(Z71171)

From:

Sent:

To:

Subject: RE: Request

Attachments: doccontent.pdf

McGill, James T(Z71171 )

Tuesday, January 06, 2009 10:54 AM

'Bettinelli, Antonio'

From: _
Sent:Wednesday, December 31, 2008 11:02 AM
To: McGill, James T(Z71171)
Subject:Request

Bettinellf, Antonio [mallto:Antonio Bettinelli@standardandpoors.com]

Jim,

Would you please send me the entire final order for the interim rate request? Thanks.

Regards,
Tony

The information contained in this message is intended only for the recipient, and may be a confidential attorney-client communication or may otherwise
be privileged and confidential and protected from disclosure. if the reader of this message is not the intended recipient, or an employee or agent
responsible for delivering this message to the intended recipient, please be aware that any dissemination or copying of this communication is strictly
prohibited. If you have received this communication in error, please immediately notify us by replying to the message and deleting it from your computer,
The McGraw-Hill Companies, Inc, reserves the right, subject to applicable local law, to monitor and review the content of any electronic message or
information sent to or from McGraw-Hill employee e-mail addresses without informing the sender or recipient of the message.

Page 3 of 88
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2 COMMISSIONERS
Arizona Corporation ComMission

3 DOCKETED
4 DEC 2 42008
5

MIKE GLEASON~- Chairman
WILLIAM A; MUNDELL
JEFFHATCH-MILLER
KRISTTN K. MAYES
GARY PIERCE .

6 IVW,

DOCKET NO. E-01345A-08-0172

DECISION NO. 70667

I

7 IN TI-IE MATTER OF THE APPLICATION OF
ARIZONA PUBLIC SERVICE COMPANY FOR A

8 HEARING TO DETERMINE THE FAIR VALUE
OF THE UTILITY PROPERTY OF THE

9 COMPANY FOR RATEMAKING PURPOSES, TO
FIX A JUST AND REASONABLE RATE OF

I() I RETURN TIIEREON, AND TO APPROVE RATE
SCHEDULES DESIGNED TO DEVELOP SUCH

11 I RETURN.
INTERIM RATE CASE
OPINION AND ORDER

12 IDATES OP HEARING: September 11, 2008 (Public Comments), September 15,
16, 17, 18, and.19, 2008.

PLACE OF HEARING: Phoenix, Arizona I14

ADMINISTRATIVE LAW JUDGE: Lyn Farmer
15

IN ATTENDANCE:
16

17
I

18 IAPPEARANCES:

Mike Gleason, Chairman
William A. Mundell, Commissioner
Kristin K. Mayes, Commissioner
Gary Pierce, Commissioner .

19

Mr. Thomas I.. Mum aw and Ms. Meghan H. Gravel, .
PINNACLE WEST CAPITAL CORPORATION, and
Mr. William J. Maledon, OSBORN MALEDON, on
behalf of Applicant;

2 0
Mr. Mlchacl M. Grant, GALLAGHER & KENNEDY,
on behalf oIIArizona InvestMent Council,

Mr. Daniel Pozefsky, Chief Counsel, cirbehalf of the
Residential Utility Consumer Office,

2 2

23 4

24 1

2 5

Mr. C. Webb Crocket, FENNEMORE CRAIG, P.C., òn
behalf of Freeport-McMoRan and Arizonans for Electric .
Choice and Competition;

SIMS,.on
26

Ms. Karen E . readly, MOYES, SELLERS &
behalf of AZ~Ag Group;

2 8

Mr. William P. Sull ivan, CURTIS, GOODWIN,
SULLIVAN, UDALL & SCHWAB, P.L.C., on behalf
of the Town Rf Wickenburg; ' T

s/lyn/aps2008.'imerimralcs/080 l720840
I . .
I

I

13

21

27
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DOCKET no. E-01345A_08-0172

4

1

2

Mr. Lawrence V. Robertson, Jr., on behalf of Mesquite
Power, LLC, Southwestern Power Group, II, LLC, and
Bowie Power Station, LLC; and

»

3

4

Ms. Maureen Scott, Senior Staff Counsel, and Ms.
Amanda Ho and Mr. Charles Hains, Staff Attorneys,
Legal Division, on behalf of the Utilities Division of the
Arizona Corporation Commission.

5

6 BY THE COMMISSION:

7

13

On March 24, 2008, Arizona Public Service Company ("APS") f iled with the Arizona

8 Corporation Commission ("Commission") an application for a rate increase.

9 On April 2, April 8, and April 14, 2008, The Kroger Company ("l<roger"), Freeport-

10 \ McMoRan Copper & Gold, Inc. and Arizonans for Electric Choice and Competition (together,

l l "AECC"), and Mesquite Power, L.L.C.. Southwester Power Group ll, L.L.C., and Bowie Power

12 Station, L.L.C. (collectively "Mesquite"), respectively, filed Motions to intervene.

On April 30, 2008, the Town of Wickenburg filed a Motion to intervene.

By Procedural Orders issued on April 25 and May 19, 2008, the Motions to intervene were14

15 granted,

16 On June 2, 2008, APS filed an Amended Application.

17 On June 6, 2008, APS filed a Motion for Approval of Interim Rates and Preliminary Order '

18 ("Motion") and requested a procedural conference be scheduled. In its Motion, APS requested the

19 Commission approve an "Interim Base Rate Surcharge" of $.003987 per kph to be effective upon

20

21

the expiration of the $.003987 per kph 2007 Power Supply Adjustor ("PSA") charge granted in

Decision No. 69663 (June 28, 2007).

22 On June 13, 2008, a Procedural Order was issued scheduling a procedural conference on

23 APS' Motion. Also on June 13, 2008, Western Resource Advocates and Southwest Energy

24 Efficiency Project ("WRA/SWEEP") filed a Petition for Leave to Inter ere.

On June 16, 2008, the Residential Utility Consumer Office ("RUCO") filed an Application to25

26 Intervene.

27

28

On June 19, 2008, the Arizona Investment Council ("AIC") fllcd a Motion to Intervene.

On June 19, 2008, the procedural conference was held as scheduled. Inter mention was granted
ms;4'-p"

2 DECISION NO. 70667

\
Page 5 of 88



2

3

4

6

7

5

l to eRA/swEEp, Rico, Arc;. and the A2-As Group.~'
discuss the Motion to see if there could be agreement on the procedural timeframes for the actions

requested by APS in its Motioil and whether the parties could reach any other agreements.

parties were directed to file either a joint recommendation or separate recommendations by June 30,

2008.

On July

On June 30,

16, 2008,

2008, the parties filed a Recommended Procedural Schedule.

a Procedural Order was

and establishing associated procedural requirements

issued scheduling a hearing

The parties. were directed to meet and

on the APS Motion to

45 "08 0172

.and

The

9 deadlines, setting a public comment session and procedural conference for September 11, 2008; and

10 setting dates for the profiling of witness testimony.

On July 23, 2008, the Hopi Tribe filed a Motion LO Intervene, which was granted by

12 Procedural Order issued on August 4, 2008.

13 On July 29, 2008, a Procedural Order was issued scheduling the hearing on the permanent rate

14 case to commence on April 2, 2009,

15 On August 6, 2008, APS filed proof of publication of notice of hearing in compliance with the

16 July 16, 2008, Procedural Order.

17 On September 16, 2008, Commissioner Mayes docketed a letter requesting the parties to

18 address various issues during the hearing.

la The public .comment session and the evidentiary hearing were held as scheduled, with the

20 hearing concluding on September 20, 2008. APS presented testimony from William Post, Donald

21 Brandi, Charles Cicchetti, and David Rumolo. AECC presented testimony from Kevin Higgins,

22 RUCO presented testimony from Stephen Ahearn, and Staff presented testimony from Ralph Smith

23 l and David Purcell.

24 On September 26, 2008, APS filed its late-filed Exhibit 22.

25 On October 3, 2008, Chairman Gleason docketed a letter concerNing the costto ratepayers.if

26 APS' credit rating falls to junk status and asking APS to respond.

27

28. I Counsel for As-AgGroup orally requested intervention during the procedural conference.

DECISION NO; *706673
Page 6 of as =-.'
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DOCKET no. E-01345A-08-0172

1

'>4.

Initial Closing Briefs were filed by APS, AIC. AECC, Mesquite, RUCO, and Staff on

October 3, 2008, and Reply Briefs were filed by APS, AIC, AECC, RUCO, and Staff on October 8,

3 2008.

4

5

Qr October 9, 2008, APS responded' to Chairman Gleason's letter.

On October 14, 2008, APS filed its late-filed Exhibit 23.

6 DISCUSSION

7 APS' Position

8

9

10

11

In its Motion, APS requested an interim base rate surcharge of $003987 per kph to be

effective upon the expiration of the 2007 PSA adjustor charge,2 which was expected to occur in July

or early August 2008. The Motion does not request continuation of a PSA charge, but rather

implementation of a new "surcharge" that would collect $115 million in base rates on an annual

12 basis. Like the PSA charge, the interim base rate surcharge would exempt E-3 and E-4 low income

14

customers, E-36 customers, and the solar rate schedules Solar-2 and SP-1. According to the Motion,

as of May 31, 2008, APS had expended "over $1.7 billion for new facilities that are not included in

15

16

current rates," and APS asks to recover on an interim basis the "higher costs of owning and operating

! such infrastructure investment." APS asserts that its earnings and cash flow are inadequate to finance

17 its capital needs and so it "must borrow huge sums to keep up with the needs of APS customers."

I r . , . . |
18 According to the Molson, approval of the mlcrlm rates would increase APS' return on equity,

19

20

providing an additional $69 million in earnings on an annual basis that APS says "would be

reinvested in infrastructure and technology necessary to serve APS customers and reduce the need for

21 ' external debt financing."

Donald Brandt. President and Chief Executive Officer of APS and President and Chief

23 Operating Officer of Pinnacle West Capital Corporation t"Pinnacle West") testified in support of the

24 requested interim surcharge. Mr. Brandt testified that APS` distribution, transmission, generation

25 plant improvements, and new environmental control systems infrastructure investment requirements

"6 have increased and that the underlying cost of material, commodities. and land for construction al"

27

28
2 In Decision No. 69663, the Commission authorized the continuation of the 2007 PSA alter January 3 1, 2008, in order to
collect the remaining $46 million of2007 fuel and purchased power costs.

4 DECISION NO. 70667

13

22

Page 7 of 88
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.10 | which could lead to APS' inability .ro attract sufficient equity investment. According to Mr. Brandt,

12 debt will depend upon .lh€ Compa.ny's credit ratings.

13

11

15

14 regarded as 'junk,' rated 'BBB-' by Standard and Poor's ('S&P'), 'BBB' by Fitch Ratings ('Fitch'),

20 .downgrade are dramatic and enduring" and will likely cause APS to incur higher interest rates,

21

16 S&P expects APS in its present "business profile" category to maintains Funds from Operations to

23

17 Debt ratio ("FFO/Deb1") between 18 percent and 28 percer\t.5 Mr. Brandt believes that the credit

18 ratings agencies are concerned about APS' credit metrics, including its cash flow and earnings, and

22 next ten years.6 Mr..Brandt also believes that a downgrade might cause APS to lose all access to the

19 will likely downgrade APS if interim rates .arena approved. He testified that the "consequences o.f a

25

24 experiencing ordinary regulatory lag, instead characterizing lit as "extraordinary regulatory lag."7 Mr.

27

26 'Ex.Aps-1 at 8.
"Id.at.l1.
;1d.ar12.
Id.at13..

28 `Ex.APs-zat6.

2 retained earnings, new debt, or new equity infusions.

4 contimié. He also testitiéd that APS' net cash flow for the.past five years shows that APS' iinancial

6 able to limit its cash expenditures to the amount of cash theCompany't6t>k in, resulting in positive.

5

9 Brandt believes that APS' poor financial performance has caused Pinnacle West's stock value tO fall,

3

7 net cash flow and a financially strong Uti1ity."3 He testified that beginning in 2003, APS' cash

8

1 this infrastructure has also increased.

health has weakened considerably.

"authorized return: ort equity" in 2007 and, with the current rates, expects its "earning'.shorttla1l" to

outlays exceeded its cash receipts, resulting in a negative cash flow audweakened credit metrics. Mr.

on its outstanding debt are currently among the lowest that they can possibly be without being

if APS cannot obtain. equity, then it must borrow more fads or delay. projects. The cost of the.new

and 'Baan' by Moody's Investor's Service ('Moody's)."4

resulting in increased costs of between $70 million to $145 million per..year, or $1 'billion over the

credit markets.

Brandt claims that "[s]uch extraordinary delay under the Company's current operating .conditions

Mr. Brandt disagrees with Staffs and RUCO's PositiOns that the Company is

AccordiNg to Mrl Brandt, between l993 and 2003, "APS'w8s

He testified that thereare three .ways to fund plant: using

5

Mr. Brandt testi5ed that "APS's credit ratings

Mr. Brandt testified that APS did not earn its

He testified that to keep a BBB rating,

DOCKET NO. E-01345A-08-0172

DECISION NO.
Page 8 of 88

70667



DOCKET NO. E-01345A-08-0172

1 institutionalizes economic confiscation of invested capital and causes APS significant financial harm

2 'that threatens its already precarious credit metrics."8 Although Mr. Brandt acknowledged that the

3

4

5

6

Commission has recently approved several adjustment mechanisms for APS, he stated that except for

the Transmission Cost Adjustor, they are "simply operating cost pass-through provisions, which do

not provide earnings to the Company."9

APS to recover its cost of service and have not for years. In response to Staffs position that no credit

7 rating agency has indicated that a downgrade would result absent an interim increase, Mr. Brandt

Mr. Brandt also claims that the current rates do not allow

10

8 testified that "[a]s those experienced in the industry are well aware, credit rating agencies do not

9 telegraph or otherwise expressly communicate to the utility or the public what specific impact a

However, I

11

| potential future event will have on that company's credit rating before the event occurs."m

he also testified that he had participated in conference calls with Moody's personnel and was told that

12 lAps needed credit metrics in the upper part of the range and that he had had a separate. in-person,

13

14

meeting with S&P representatives, who said that after the Commission rules on this interim request,

S&P will be reevaluating APS' credit rating status in its ratings cnmmittee 11 Mr. Brandt disagrees

15 with Staffs witness' belief that Value Line and S&P stock evaluations indicate Pinnacle West

16 compares favorably against other electric utilities when evaluating credit worthiness. Mr. Brandt

17 testified that the interim request will benefit customers:

18

191

20

I

But even setting aside for a moment the substantial potential for downgrade, there
is little question that the requested interim relief will improve the Company's
earnings during the course of the general rate proceedings, which result itself will
ultimately benefit customers. The belief that any action that inures to the benefit
of shareholders must necessarily also be to the detriment of customers is simply
wrong. The Company's ability to attract capital at reasonable prices such that it
can provide reliable service and invest in customer-beneticial programs and
sustainable technologies depends entirely upon its financial strength. The better
APS's financial health, the lower the cost of capital that will ultimately be paid by
customers to finance the projects from which they importantly benefit.

23

24

25

26 l

27

The converse is also true: the more the Commission artificially depresses electric
prices in the short run, the worse the Company's financial health and the harder it

28

s 14_

n Id. HL 1.5.

lo ld. at 26.

I ld aL 26-27.
_;_,.

6 DECISION NO. 70667

21

22
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DOCKET NO. E-01345A-08-0172 .
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"74..

3 Which the Company can .issue equity.

5 I

6

7

will be for the Company to attract the capital it needs at reasonable prices; Equity
capital .invariably flows to where it can earn thebes risk-adjusted returns, which
means that the Company's actual rate of return fs More important than its allowed
rate of return. The better the Company7s actual ROE, the better the terms on

Because, as I have discussed, . the
Company's actual .rate of return is significantly and negatively impacted by
regulatory lag, any measure that reduces that impact and improves the Company's
earnings will also improve the Company's chances of attracting needed capital at
lower costs, thus keeping customer costs down in the long run.* Because granting
the Company's interim rate request will mitigate the impact of APS's extensive
regulatory lag and improve the Company's ROE, it wil l also improve the
Company's likelihood of being able to finance its necessary capital spending with
a lower cost of capital, thus providing substantial benefits to customers.I2

8

9
Mr. Brandt testified that even though the amount~o{lthe requested iNterim surcharge was based |

10
upon the then-existing .PSA Charge, the $115 million increase remains an appropriate amount to

l 1
recover through interim base rates because itprovides a reasonable level of protection against a

downgrade, it generates an amount that is less than what APS is likely to receive in the permanent

13
rate case and thus will not likely need to be refunded; and if it is implemented in November, it will

14
coincide with the rate decrease associated with the change to winter rates. In response to Staff s

15
alternative recommeNdation, APS stated that it believes such an analysis, with two adjustments,"

16
supports an even larger increase than requested by APS somewhere between $95 million and $247

17
million. Mr. Brandt agreed with Staffs modified alternative recommendation that does not require

18
an equity issuance in order to implement interim rates.

la
Dr. Charles Cicchetti, an economic consultant, and former Chair of the Wisconsin Public

20
Service Commission, testified ort behalf of APS in support of its Motion. Dr. Cicchetti believes that

\APS' declmmg tmanclal cond!tlon is a customer emergency and that the Commlsslon should begin to

22
addreSs it by adopting an interim surchargeto replace the PSA adjustor. In response to StafFs

23
argument that there is 110 emergency, Dr. Cicchetti testified that the "current financial challenges will

only get worse if not addressed before the. end of 2009," and"interim relief is clearly warranted from
25

a cost-of-service standpoint and to help keep retail prices lower over time."14 In response to Staffs

27

28

12 '\ld. at 95-36, . . . ,
is Inclusion of book depreciation expcrise and use of a different time period. ld. at 38.
la Ex. Aps-I3 at 3.

70667

12

26

24

4

I
DECISION NO. 5
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DOCKETNO. E-01345A-08-0172

1 arguments about ordinary regulatory lag, Dr. Cicchetti disputed both that the amount not recovered is

2 too small to be an emergency and that such lag can serve as a method to improve a utility's

3 performance.

4

5

6

7

8

9

10

David Rurnolo, APS Manager of Regulation and Pricing, testified concerning the methods for

implementing the interim base rate surcharge. The Company analyzed three alternatives for

assessing the surcharge: on a per kph basis similar to the Interim PSA Adjustor, as a percentage

adder to base bills using an equal percentage increase for all customers, and on a per kph basis

except for general service customers whose base rates include demand charges. According to Mr.

Rumolo, each method collects the same revenue but has different impacts on customer classes. APS

is willing to implement any of the methods and noted that the per kph method tends to benefit small

energy users such as residential customers and that the percentage method tends to favor large users. 1

12 APS does not plan to charge the interim rates to customers who receive service under the low-income

13 and medical equipment rate schedules. since they were exempt from the PSA adjustor. In his rebuttal

14

15

16

testimony, Mr. Rumolo presented calculations that rnodilied Staff s alternative recommendation to

include revenue requirements associated with additional operating costs (depreciation expense and

property taxes) and additional generation investment.

17 William Post, the Chairman of the Board for APS and Chairman and CEO for Pinnacle West,

18 testified in support of APS' requested interim rate relief, Mr. Post testified that the proceeding

19 provides an opportunity for the Commission and APS to address the state's energy future. He

20 testified that the Commission should grant the Motion to :

21

22

23

24

25
I

26

(1) reduce regulatory lag; (2) send a strong message to the capital markets and to
the industry as a whole that the Commission shares with APS the goal of
acquiring capital at the lowest possible cost consistent with high customer service
and reliability; (3) improve APS financial strength consistent with the ability to
finance new base load additions, (4) maintain Arizona's energy independence, (5)
support the investment necessary to improve etTiciency and manage costs, and (6)
minimize the impact of price increases by implementing such rates coincident
with the change to winter rates in November and reducing the increase in
permanent rates determined in the Company ls base rate request by a like
amount..27

28 E\.APS~\1 a1i"

8 DECISION NO. 70667

15
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DOCKET NO. E-01345A-08-0172

1 APS states that established authorities and Commission preccfclent interpret the Arizona
l
1

'P Constitution to give the Commission broad power to tailor and implement rates appropriate for

3 utilities' specific circumstances. As support, APS points to Article 15,j § .3 of. the Arizona

4 Constitution, granting the ComMission "full power to prescribe justgud .reasonable classifications iI
5 to be used and just and reasonable rate and charges," andArizona Attorney General Opinion NO. 71-

17, providing that "the Commission's.powexjs are not limited to those expressly granted by the

7 Constitution, the Commission may exercise all Powers necessary or essential in the performance of

8
. 1 ,,16
its duties.

9
!

10 or "emergency to gram mterlm relief as requested in its Motion. APS relies primarily on Puebl0.De1

APS asserts that under Arizona law, the Commission does not need to make" a determination |

I

1] 1501 Wafer Co. v. Ariz. Corp. Comm'n, 160 .Ariz. 285, 772 P.2d 1138 (Ariz. Ct. App. 1988) ("Pueblo

12 Del SoI"), Ariz. Corp. Comm 'n v. Mountain States Tel. & Tel. Co.,7l Ariz. 404, 228 P.2d 749 (Ariz.

13 1951) ("Mountain St¢i!es"), and Arizona Attorney General OpinioN No. 71-17 ("Attorney General

14 Opinion") as the basis for its position,

15 Pueblo Del Sol is a 1988 opinion from the Court of Appeads, Division 2, and is cited by APS

16 as an example where an ArizOna court held that the Commission could grant interim rates without

l
\

17 making a finding of an emergency." In Pueblo Del Sol, the Court of Appeals stated that "[i]nterim

18 rates are not limited to emergency as appellant contends."'8 APS also cites a 1951 Arizona Supreme

19 Court decision, Mountain States, 'stating that it "upheld a.ulility's. right to interim relief where. the

. . . . . 19
20 Comlmsslon's normal ratemaklng process would not be completed in a reasonable time."

I

Q1

22

23

24

25

Nor are the Powers of the

27

28

is Op. Att'v Gen. 7l~l'7 at 3 (referencing Garvey v. Treiv,64 Ariz. 342, 346, 170 P.2d 845, 847-48 (1946), cert. denied,
| 329 U.S; 784 (l946)). InGarvey, the Arizona Supreme Court stated'. . . x .

The corporation commission is one of the departments of the. state government created by the
Constitution. Art. 15. Const. ofArizona, Phoenix Ry. Co. v. LaWn, 21 Ariz.289, 187 p. 933. It
has very broad Powers conferred upon it by the Constitution... . . .
commission limited to those expressly granted. We haveheld that the Powers conferred by the
article are merely the minimum, and that under the constitution, the commission may exercise ail
Powers which may be necessary or essential in connection with the performance of its duties.

. Garvey,64 Ariz. at 346. .
17 In its Initial Post4Hearing Brief] APS acknowledged that there is a more recent, conflicting opinion from the Arizona
Court of Appeals, Division 1, holding that an emergency is requiredth grant interim rates, but stated that even under that
standard, it would be entitled to relief APS Initial Post-Hearing Brief at 6, note 2.
lB Pueblo DelSol, 160 Ariz. at 287, 772 P.2d at l 140.
is APS Initial Post-Hearing.Brief at 6.

" . 706619
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1

2

3

4

5

6

7

APS disagrees with Staffs and RUCO's positions that a f inding of an emergency is

necessary to implement interim rates. APS argues that the Attorney General Opinion does not clearly

require a finding of an actual emergency when an evidentiary hearing has been held and does not give

an exclusive list of emergency situations. APS cites Wisconsin and Alaska regulatory decisions to

support its claim that other jurisdictions use interim rates or other mechanisms routinely, without first

finding an emergency, and "often based on concerns about a utility's continuing financial viabi1iiy."2°

In response to the statement in the Attorney General Opinion that interim rates are "not proper merely

8 because a company's rate of return has, over a period of time, deteriorated to the point that it is

| unreasonably 1ow,"2I

10 ' words, interim rate relief should not be made available to enable a public service corporation to

ll | ignore its obligations to be aware of its earnings position at all times and to make timely application

12 ll for rate relief, thus preserving its ability to render adequate service and Lo pay a reasonable return to

13 its investors."22

9 APS points to the immediately following sentence which states "[i]n other

14 If the Commission determines that a finding of emergency is required, APS argues, the

15 Commission has broad authority to consider the circumstances and is not bound by the events

16 described in the Attorney General Opinion. APS discusses past Commission decisions and decisions

17 from other jurisdictions in which APS believes that poor earnings, financial difficulties. and threats of

18 a rating downgrade were reasons to implement interim rates.

Finally, APS argues that although the Attorney General Opinion made it clear that it was not

20 necessary for the Commission to establish the fair value of APS' property to grant interim rate relief,

19

21 the Commission could make such a temporary or interim fair value finding here. APS relies on the

following statement in the Attorney General Opinion to conclude that "interim rate relief is always

available to the Commission where, as here, financial difficulties and effective ratemzdting dictate

24 that it be implernemed":23

The Commission's broad and exclusive legislative power to choose the modes
by which it establishes rates . 'should be construed broadly enough to permit

25

26

°7 2 /4. at 7
4. "'cwp.An'yG¢n.v1-17a¢20

22 ld

28 23 APS Post-Hearing Reply Brief at 5.

I
I
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l
the. Commission to avail itself of concepts and procedures..Which are devised
from time to time to permit effective utility regulation and to keep pace with
constantly changing economic and Social conditiQnS"'24 .2

3
Mesquite's Position

4
Mesquite recommends that the Commission approve the interim relief requested by.Aps,

S subject to refund. Citing testimony by-. APS' witness, Dr. Ciccetti.Mesquite states that- the

6 Commission should carefully consider the long-term interests of theratepayers.. Mesquite notes that

7 the parties agree that a downgrade would result in"(i) reduced recess to and increased cost of capital,

g (ii) reduced operating flexibility in'dealing with suppliers and vendors, and (iii) a prolonged passage

9 of time before an investment grade quality credit rating status could be. regained, if ever."25

10 Mesquite argues that the Commission has the requisite jurisdiction and authority to grant

interim relief, citing the Attorney General Opinion and previous Commission decisions..Mesquite

'I , . .12 | argues that the Attorney General Opinion says that a ratepayer does not have a right to notice and an

1 l

opportunity to be heard when an interim rate request involves a situation of "true emergency," but

14 that such rights may exist in "non-emergency" situations. From this Attorney General Opinion

15 discussion of notice and intervention rights during interim rate proceedings, Mesquite concludes that

16 because intervention was granted in this proceeding and a hearing was held, no demonstration of a

financial emergency is required for interim rates to be implemented. Mesquite states that, pursuant17

18

i 19

to the Attorney General Opinion, the Commission. is not required to make a fair value determination

in order to set interim rates and that prior Commission decisions from the 1970s and 1980527 granted

20 'APS interim rate relief without finding an emergency Mesquite concludes that there is legal

21 jurisdiction and authority, as well as ample precedent, for the Commission to grant interim rate relief

'72 | as requested by APe.

'73 AIC's Position

24 AIC recommends that the Commission approve the interim relief requested by APS. AIC

'>5 believes that although the request was needed at the time of the Motion. due to APS' construction

27
24 ld. at 4, (quoting Op. Aptly Gen. 71715. (use of automatic adjustment clauses)).

Zs Mes.quite's Closing Brief at 6.

to Id. at 3. , '. , .

28 21 Mosquito cited Decision No. 48569 (January 4_ 1978) and Decision No, 55228 (October 9, 1986).

13

26
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1 [budget and need to maintain its FFO/Debt ratio at a level supporting an investment grade credit

2

3

4

5

8

9

10

11

12

13

14 grant interim rate increases:

rating, "the unprecedented economic developments immediately preceding, during and since the

hearing have amplified by several times the need to place APS on a stronger financial footing."28 AIC

argues that a downgrade to junk would not only result in higher costs to ratepayers, but would impair

APS' ability to finance needed generation facilities. Although APS' current ratings are "stable," AIC

6 argues that indications have been made in recent reports that deterioration in cash flows or a

7 "sustained weakening of financial metrics" could result in a downgrade."

AIC relies upon Article 15, § 3 of the Arizona Constitution, Mountain States, the Attorney

General Opinion, and a 1949 California Public Utilities Commission ("PUC") decision" cited in the

Attorney General Opinion, and six interim rate decisions issued by the Commission during 1975-

1986. AIC argues that the "ability to grant interim relief to APS is essentially an authority 'sub-set'

of the Comnlission's broader 'full power' to prescribe rates and charges"31 as set forth in Article 15,

§ 3 of the Arizona Constitution. AIC quotes the California PUC's finding of implicit authority to l
I
I

16

17

18

It is an elementary rule of law that the power to grant a particular relief carries
with it all the incidental, necessary, and reasonable authority to grant that which is
less. It is apparent that the authority delegated to this Commission by the Public
Utilities Act to award rate relief to a public utility carries with it the incidental and
impliezpower to grant interim rate relief, if the facts warrant such summary
relief."

19

20 AIC concludes that because the Arizona Constitution grants the Commission "full power," the

21 Commission has the necessary "lesser" authority to grant interim relief, and the focus should be on

22 whether the "facts warrant such summary relief." AIC disagrees with RUCO's position that the

23 "emergency" exception should be narrowly construed. AIC also argues that although the procedural

24 posture of APS' request dif fers from the situation in Mountain States,

25

"the basic proposition *

20

127

:a A1C Opening Brief at 2
:v ld. at 7.
10 Paczjic Tel & Tel Co., vs p.u.1<. ln.s.) 491, (1949).
11 AIC Opening Brief at 7.
$2 Id. at 8, citing Pacyic Tel. & Tel Co., 78 P.U.R. ax 493 .28

1
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i l

I established by the Supreme Co1ir1.has equal application here," where the ComMission is 'unable to

2
. . . . 33

"grant relief in a reasonable time."

3 AECC's Position

4 AECC is supportive of interim rate relief because it agrees with APS that it is not in APSIS or

its ratepayers' best interest for APS tO be threatened with a credit downgrade to below investment

6 grade. AECC disagrees with the level of interim. rate relief requested by APS, based upon an analysis

7 conducted by AECC witness Kevin Higgins. Mr. Higginstestified that AECC's recommendation iS

s intended to preserve APS' financial health while the permanent rate case is pending. He determined

9 | that a $42.4 million increase in interim rates .would be sufficient to avoid the threat of a downgrade

10 arid' would allow APS to maintain an FFo/Débt ratio of 18.25 percentuntil the pending permanent

rate case is resolved. Mr; Higgins tcsti8ed that an 18.25 percent FFO/Debt ratio is within the

I - 312 investment grade range. 4 Mr. Higgins also testified that given the growth in'Arizona and the need

13 I for additional infrastructure, there will be a need for new equity. Aithdugh he acknowledged that if

14 the new equity is delayed or not issued, it would take a rate increase of more than $42.4 million to

15 achieve an 18.25 percent FFO/Debt ratio, Mr. Higgins did not alter the aMount of his recommended

16 interim rate relief:

17

18

19

20

And I want to be clear that I am not recommending more 'than $42.4 million I
do believe that APS should have the latitude to decide when the. most propitious
moment is for the company to infuse that equity and to go to the capital markets
for additional equity... my recommendation is that it ought to be left to them to
weigh those factors going forward and to act in the best financial interest of the
company, and therefore, customers with respect to issuing that new equity."

21

AECC points out that APS Exhibit 9, "APS' 12/31/1009 Projected FFO to Debt Ratio" does

23 not show the effects Of Mr. Higgins' recommended $42.4 million interim increase with the APS $500

24 million reduction in capital expenditures. According to AECC, even. if the $400 million equity

25 infusion is not made, APS' FF()/Debt ratio at the end of 2.009 would be about 18.76 percent after the .

26

27

28

3] AIC Opening Brief at 8.
34 Ex. AECC4 at 6,
as Tr. at 269. ...-.
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f)4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

1 capital reduction and the AECC $42.4 interim rate increase." In response to Stat"tls "alternative

recommendation," AECC states that "[u]ntlortunately in this scenario, the interim increase would be

3 based on factors that AECC contends should be more fully addressed in the general rate case

4 proceeding."37

AECC recommends that if the Commission grants an interim rate increase, it be applied on

an equal-percentage basis across the customer classes subject to the increase. Mr. Higgins explained

that it is a fundamental rate design objective for the cost recovery mechanism to reflect the general

nature of the costs being recovered and that other regulatory jurisdictions use a rate design method

similar to AECC's proposal when implementing interim rate increases. Mr. Higgins testified that no

Class Cost of Service Study was conducted for purposes of the Motion and that, because the need for

the increase is related to rate base and not fuel and purchased power costs, there is no basis to apply

an interim rate increase for base rates on an energy charge. Although AECC agreed with Staff that

the appropriate rate design is a public policy determination to be made by the Commission, it

disagreed with Statlfls and RUCO's preferred rate design, arguing that there is no sound basis to

allocate the increase on energy charges and that such an approach would be unjust and unreasonable

for higher-load and higher-voltage customers, whether they be commercial or residential,"

AECC also asserts that the Commission has authority to grant interim rates, citing the

Attorney General Opinion and Mountain States. According to AECC, the Attorney General

identified two situations when interim rates could be authorized: (1) "as an emergency measure when

20 sudden change brings hardship to a company, when the company is insolvent, or when the condition

21 of the company is such that its ability to maintain service pending a formal rate determination is in

serious doubt,"39 and (2) when the Commission is unable to "grant permanent rate relief within a

According to AECC, because a demonstration of "emergency" is not required- 4reasonable time." 0

24 under the second situation, "it stands to reason that a showing of 'emergency' is not a legal

I

27

28

'*9 AECC Reply Brief at 3.
37 ld at 5.
*x AECC Post-Hearing Brief at 1 l~l2, Ex. AECC-I at 8 ("For example, at the amount of interim increase proposed by
APS, a 75 percent load factor E-35 customer would experience a base rate increase in excess of 7.7 percent under a Hat
kph charge .- 75 percent higher than the 4.4 percent average increase identified by Mr. Rumor." ).
9 Op. Att'y Gen. 71-17 at 20.

'°14.
- J .

22

23

26

25
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] requirement that would otherwise prohibit the Commission from granting an interim rate increase

2 when the public interest demands it."41 AECCconcludes that if the Commission decides to grant

3 interim rates only upon a .finding of in emergency, then it shakeS that- requirement as a matter of

4 publicpolicy, because neither the Arizona Constitution. Dior other state law imposes such a

5 requirement.

6 RUCO's Position

7 RUCO recommends that .the Commission deny APS' Motion for interim rates. Stephen

8 Ahearn, Director of RUCO, testified that [APS' claim that] "interim rates are necessary to mitigate

9 'timing differences' that arise as a result Qr the lag between the plant construction period and the time

10 .I when the plant enters service and is included in rates"42 does not constitute an emergency under

ll | Arizona law. Mr. Ahearn explained that the "timing differences" are a normal part of the regulatory

-12 process and that they work both ways, tending to offset the effects. Mr. Ahearn believes that:

13

14

l5

16

17

18

19

20

21

I

L.
8 downgrade.4° RUCO argues that the emergency exception should be ndtrowly construed and that the

24

25

This APS request is yet another example of how Arizona utilities are attempting
to redefine the regulatory paradigm in Arizona, which has worked fairly and
rationally for decades. Utilities, through requests for automatic adjustors,
interim/emergency rates, single issue. ratemaking, decoupling mechanisms, and
'ACRM-like' mechanisms would like to create a new regulatory system that shifts
the risk from their shareholders to their ratepayers. Consideration of these types
of schemes is a very slippery slope. that could easily lead tO a situation where
monopoly enterprises could operatein the absence of any effective or meaningful
regulation .
Moreover, requests for these types of schemes have become the norm and not the
except ion . . . .  Ex t raordinary rel ief ,  i f ever, should only .be allowed in
extraordinary situations. '. The .ComMission should not allow non-traditional
ratemaking practices to become the norm."

RUC() argues that the record does not support a conclusion that APS will be downgraded if

the Commission does not grant interim relief, as only one credit rating agency is even considering a

CoMmission should not find an emergency exists based upon speculation about rating agencies'

future actions, If the Commission were to consider APS' claims about the credit rating agencies,
26

27

28

41 AECC Post~Hearing Brief at 14.
42 Ex. RUCO-4 at 5.
43 ld. at 6-7.
44 RUCO Post-Hearing Brief at 2.

22
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1

2

3

4

RUCO notes, it is not clear that a downgrade is imminent because only one rating agency has APS at

the lowest investment grade and another just upgraded APS' outlook to "stable," the FFO/Debt ratio

is only one financial metric used by rating agencies, and the FFO/Debt projections do not show a

decrease to below 18 percent if the interim relief is not granted."

g

6 RUCO finds APS' rationale that the amount would minimize the impact

7

8

9

10

11

RUCO also argues that the specific amount requested, $1 i5 million, is "not supported by the

record and is arbitrary." 46

on ratepayers because it would mimic existing rates, to be disrespectful to the Companyls customers

who should not have to overpay just to keep rates consistent." RUCO concludes its Reply Brief by

noting the "great uncertainty" caused by the recent market turmoil and cautioning the Commission to

"take their time to allow a reasonable perspective of recent market events to inform the ultimate

decision in this matter."48

RUCO argues that exceptions to constitutional requirements such as a fair value finding and

13 determination of just and reasonable rates should be narrowly construed. According to RUCO,

14 I Arizona courts have recognized limited circumstances when the Constitutionls fair value ratemaking

15 provision is not mandatory: (1) when rates change pursuant to an already established adjustor

16 mechanism, and (2) when an emergency exists. provided a bond is posted guaranteeing a refund if

17 necessary once the Commission has considered fair value rate base and made a final determination of

18 just and reasonable rates. RUCO disagrees with APS' argument that a finding of emergency is not

19 required in order to approve interim rates, citing the recent Court of Appeals' conclusion in

20 Residential Utility Consumer Office v, Ariz. Corp. Comm 'n, 199 Ariz. 588, 20 P.3d 1169 (Ariz. Ct.
I

21 App. 2001) ("RUCO") that the statement in Pueblo De Sol that interim rates are not limited to

22 emergency situations had "misstated the test set forth in Scates."49 In RUCO. the Court of Appeals

23 stated that "[c]learly, Scales contemplated, and we agree, that interim rate making requires all three

24 elements an emergency situation, the posting of a bond, and a subsequent full rate case .- in order 10

25

26

27

28

45 ld. at 7-8.

I 46 RUCO argues that the Commission should "only consider facts that are tangible" and not "verbal representations from

'1 third party that have not been authenticated, corroborated or even verified in any legal manner." RUCO Reply Brief at

5.

47 /d.

" M m e
49 RE/co, at 199 Ariz. 592, 20 pad at 1173.
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10 unanticipated event or circumstance affecting its ability to provide reliable, safe, reasonable, and

28

13 imminent or probable while the permanent rate case is pending.51

14 exists to support the requested interim rate increase.

l l adequate service while its permanent rate case is being processed; that APS is not facing a financial

15

16

20

12 emergency and continues to obtain financing, and that no downgrade of APS' credit rating appears

21

17

19

22

23

18

25 cost bf capital improvements, it is impossible to make such a determination in. an interim rate case

26 due tithe abbreviated schedule and lack of opportunity to conduct an investigation..He notes that in

24

27

2 that the Commission not use its broad Powers to expand the exceptions to the Arizona Constitution's

6 not established that interim rate relief is warranted. If the Commission Were to find that interim rates

4 Staff'sPosition

7 are appropriate, Staff presenléd an altemativérecommendation;

3 fair value requirement.

9 requested interim rate increase.

8

5

l

I

comport with the Constitutional mandate that rates be just and reasonable."50

Mr. Smith agrees that a downgrade to junk status would not be a desirable outcome, but

pointed out that no credit rating agency has stated that APS' debt would be downgraded if the interim

rates were denied by the Commission. Staff believes that an analysis of APS' financial condition

shows that APS' debt is investment grade, the outlook for APS and Pinnacle West is "stable", APS'

FFO/Debt ratio is "well within the 15% to 30% range .specified by Standard & Poor's for a BBB-

rating for a corporation with a 'strong' business risk profile and an 'aggressive' financial risk profile

and within the 10% to 30% range for a U.S. utility with that business and iinancialrisk profile;."52 the

FFO[Debt ratio is 23 percent in 2008; and APS and-Pinnacle West have Commissionauthorization to

issue S400 million in- equity. Mr..Smith testified that although APS alleges that it is experiencing.

negative effects from regulatory lag because customer growth is not generating revenues tocover the

50 id. _

51 Ex. s-1 ax 15-16.

52 ld. at 29.

Ralph Smith, at Senior Regulatory Consultant, testified on behalf of Staff donceming APS'

Staff recommends that the Commission deny APS" Motion for interim rates because APS has

Mr. Smith testified that APS has not identified any sudden or

DOCKET NO. E-01345A-08-0172

He concludes that no emergency

RUCO recommends
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l

2

3

4

the previous permanent rate case, Staffs investigation concluded that APS' claim was not supported

by the evidence, and in any event, ordinary regulatory lag by itself is not the type of circumstance

that justifies interim rates.

Mr. Smith explained why regulatory lag is not a reason to implement interim rates'

5

6 I
7

8

q

10

12

13
the Company. If the case is compelling and the project is cost-justified,

14

15

16

17

Regulatory lag is an ordinary and anticipated feature of regulation. One of the
useful functions of regulatory lag is to place financial responsibility upon the
utility for fluctuations in costs between rate cases. The regulatory lag feature of
Rate Base/Rate of Return regulation is essential to effective and efficient
operation of such a regulatory regime. Because of the lag between placing new
plant into service and obtaining rate recognition of such plant, the utility may bear
the cost of new plant additions temporarily. This can encourage management to
emphasize cost control to a higher degree than might be expected if cost
responsibility for plant additions during the periods between rate cases were
shifted away from the utility and onto ratepayers. In evaluating plant additions,
the Company should conduct a cost-benefit analysis to determine if there is a
business case for implementing the plant additions on the time frame budgeted by

no
additional special ratemaking treatment is needed. If the project is not cost~
justified or the benefits are too speculative to warrant the commitment of funds, it
may be prudent to delay or avoid the related capital expenditures. These
incentives that are currently in place would be lessened if ordinary regulatory lag
began to be util ized by Arizona util ities as a justif ication for interim rate
increases. Absent some emergency or other exceptional circumstance, ordinary
regulator lag by itself does not warrant the extraordinary relief of an interim rate
increase.

18

19

20

21

In the event that the Commission wants to grant an interim rate increase, Staff presented an

alternative basis for determining the amount of increase. Mr. Smith testified that given the limited

time to review APS' rate request, one way to find an appropriate increase might be ro use the

22 increased investment in net plant with the most recently approved cost of capital. Using the most

23 recently approved cost of capital applied to the approximate $538 million increase in the level of

24 ' unadjusted jurisdictional rate base proposed in APS' pending rate case over the adjusted level found

in Decision No. 69663. Staff calculates an increase of $65.2 million in interim rates. Although

initially Staff recommended that this $65.2 million increase be contingent upon APS receiving the

25

26

27

28 " ld. at 12-]3.

18 DECISION NO. 70667
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1 $400 Million equity infusion from Pinnacle West, at the hearing, Staff modified its recommcndatidn

" to eliminate that contingency. Staff recommended that if the CommiSsion
| . . i

3 interim rates, the rate design should be simple .and straight-forward to implement and the revenues

. decided to implement

4 should be tracked, Verified and easy to refund.

5 David Purcell, Consulting Economist, also testified.on behalf. of Staff concerning APS' |

6 lrequcsted interim rate increase. Mr, Purcell testified that although APS focuses on a single Enantial

7 metric (FPO/Debt),f rating agencies indicate that many factors go into the ratings process, that all

8 rating agencies rate APS as "stable,"54 and only one of the three major rating agencies. has APS at the

9 lowest investment grade. Mr. Parcel used other indiczitors of financial strength and v.iability to

10 'compare APS with other electric utilities and found the stock rankings of Pinnacle West are typically

'in the above-average categories for electric utilities, indicating below-averagerisk. He concludes that

12 APS is not presently at any significant risk of a downgrade.

13 Staff disagrees with APS' claim -that interim relief is possible on a "somewhat routine

14 basis,"55 but also disagrees with RUCO that the Commission can only set interim rates in emergency

15 situations.. Staff believes that the Commission can order interim rates if it believes the record
I . . . .

16 supports a finding that an emergency is likely to occur and makes some finding of fair value in the

17- decision granting interim rates.. According to Staff, it is reasonable that the Commission would:

18

19

20

... have some ability to act to oven an impending crisis, as long as.it tindssome
measure of fair value. The plenary and exclusive Constitutional authority of the
Commission overrates would seem to necessarily encompass the ability to act to
prevent an emergency from occurring as much as it encompasses the ability to
alleviate an emergency that is in the process of occurring or has occurred.

23
Staff also cited the Attorney General Opinion statement that the Commission's power to

choose the methods Used to establish rates should be broadly construed to allow the Commission to
24

125 i
use the concepts and procedures it .deems necessary for effective utility regulation as economic and

social conditions change. Staff also notes that rho Attorney General Opinion recognizes the
26

so Moody"s recently (July 2008) revised APS' outlook from negative to stable. Ex. S-2 ail l
55 Staff Reply Brief at 2.
st. Staff lniliul Pos.-Hearing Brief at 8.QB

21

22
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1

2

3

4

5

6

Mountain Slates exception to the need to find fair value when the Commission is unable to grant

permanent' rate relief in a reasonable time. Although Staff agrees with APS' characterization that the

Commission "may exercise all Powers necessary or essential in the performance of its duties,"57 Staff

believes that APS' position would allow interim rate relief at almost any time, an extreme view with

which Staff disagrees. Staff argues that interim rate relief is "intended for extraordinary, unusual, or

exigent circumstances," citing RUCO and the Attorney General Opinion. Staff states:

'7

8

9

10

11
I

12

It is not, as APS would apparently prefer, a means to accomplish early rate relief
for rate base additions or for perceived shortfalls in equity returns. Interim rate
relief should be v iewed as an extraordinary remedy because interim rate
proceedings are expedited and therefore lack the extended opportunities for
discovery and audit that are normally associated with Commission rate cases.
Because both the time and the means for processing and evaluating interim rate
cases are abbreviated, an interim rate case is not the most thorough or complete
means for setting rates. Such procedures should therefore be used sparingly, as
the exception instead of the rule,"

13

14

Staff notes that RUCO did not address the issue of what authority the Commission has to set

interim rates if it also makes a fair value finding. Staff is concerned that RUCO's position may

ID "significantly restrict the Commission's ability to act in an impending emergency,"59 Staff argues

16

17

18

19

20

21

that while the Commissionls authority to grant interim rates is "probably not limited to circumstances

that present an ongoing emergency, interim rates should nonetheless be regarded as an extraordinary

form of rate relief, available only in connection with urgent, unusual, or special circumstances."60

Staff believes that if an emergency has already occurred or is occurring, the law does not require a

fair value finding be made to implement interim rates. However, Staff recommends that if an

emergency is not present, the Commission make a fair \ aloe finding if it grants interim rates.61

22 ANALYSIS

24

The Commission's authority to grant a utility emergency rate relief is pan of its constitutional

ratemaking authority, which has been construed as plenary and exclusive. Ariz. Const. art. 15 § 3:
25

26

27

28

51 Staff Post-Hearing Reply Brief at 2.
58M
59 ld. at 3.
' " ld.
som.

41
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1 Arizona Corp. COmm'n.v. State ex rel. Woods, 171 Ariz. 286, 830 P-2d 807 (Ariz. 1992), Slategv.
9 .

TucsortzElem. Light and Power Co., 15 Ariz. 294, 138 P. 781 (Ariz. 1914).62

in May of 1971, upon the request of the Commission's Chairman, Russell Williams, the

4 Arizona Attornev General issued Opinion No. 71-17, Therein, it is explained that interim rates are

,5 used lo:

6

7

8

fill a hiatus which occurs between the time that existing rates being charged .by a
public service corporation have been invalidated by a court or have been
determined by the appropriate regulatory body to be confiscatory of the
corporation's property, and the time that permanent rates which produce a fair
return are established."9

10 I

1

11 I1
I

The Attorney General Opinion discusses criteria Used to determine whether an- emergency

IN exists and when interim rates are appropriate:

13

14

15

16

17

18

19

20_
I 21

. The foregoing authorities make it clear that, in general, courts and
regulatory bodies utilize interim rates as an emergency measure when sudden
change brings hardship to a company, when a company is insolvent, or when the
condition of the company is such that its ability to maintain service pending a
formal rate determination is in serious doubt.

In addition, under the Mountain States. Telephone case, supra, the inability
of the Commission to grant permanent rate relief within a reasonable time would
be grounds for granting interim relief..

Perhaps the only valid generaiization on this subject is that interim rate
relief is not proper merely because a company's ra.te of return has, over a period
of time, deteriorated to the point that it is unreasonably low. In other words,
interim rate relief should not be made available to enable public seWice
corporation to ignore its obligations Tobe aware of its earnings position at all
times and to make timely application for rate relief, thus preserving its ability to
_render adequate service and to pay a reasonable return to its investors.

22

23 In Scares Afiz0na Corp. Comm in' 118 Ariz. 531, 578 P.2d 612 (AHZ Ct. App. 1978)

24 ("Scales"), the Court of Appeals, Division held that the Commission. did not have authority to

increase rates for select services without making a determination of .the utility's investment and how

26

.27

28

Hz While the state legislature may enlarge the Commission's Powers pursuant to 'Article .15, § 6, it cannot limit that
constitutional power. The Commission's "exclusive field may not be invaded by either the courts,the legislative, or
executive," TucsonElem.,15 Arizf at 306, 138 P. at 786. .
es OP- Alt'y Gen. 71-17 at 1-z.

25

v.
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1 the substantial increase would affect the utility's rate of return on that investment. The Scares Court

2 stated:

3

4

5

6

7

8

Although all parties before the Commission generally agreed that it would be
improper to implement an increase of all rates without such inquiry, we see no
justification for permitting the same increase in revenues to be accomplished by
raising only some of the tariffs. As special counsel for the Commission's staff
pointed out during the course of this hearing, such a piecemeal approach is
fraught with potential abuse. Such practice must inevitably serve both as an
incentive for utilities to seek rate increases each time costs in a particular area
rise, and as a disincentive for achieving countervailing economies in the same or
other areas of their operations.°4

9
In its decision, the Court also discussed the Atlorncy General Opinion and the limited

10 . u .
circumstances where nntenm rates should be used to those:

4
l

12

131

14

where an emergency exists, where a bond is posted guaranteeing a refund to the
utility's subscribers if any payments are made in excess of the rates eventually
determined by the Commission, and where a final determination of just and
reasonable rates is to be made by the Commission after it values a utility's
property."

15

16 The Scales Court found that the Commission's decision to increase rates did not fir under eider the

17 interim rate or automatic adjustment exception to the Constitution's requirement of a fair value

19

20

lg finding..

In Pueblo Del Sol, the Court of Appeals, Dh inion 2, decided the issue of whether the

Commission had the power to implement "interim rates" when it approved the transfer of assets and

Certificate of Convenience and Necessity ("CC&N") from one water utility to another and required2]

22 the purchasing utility to charge the (higher) rates of the selling utility. subject to refund. The CouN

23 stated:

24

25

26

Interim rates are not limited to emergency situations as appellant contends. In
fact, when previous rates are confiscatory the courts are authorized to allow the
utility to impose its own increased rates on an interim basis until the Commission
imposes reasonable rates. Arizona Corporation Commission v. Mountain Stiles

27

28
64 Scales, I 18 Ariz. Al 535, 578 P.2d at 616.

-as ld.

22 DECISION NO. 70667
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1

2

3

Tel. & Tel. Co,, 71 Ariz. 404, 228 P,2d 749 (1951). Although there is no Arizona
authority on the Commission's power' to impose interim rates subject to a
decrease, it is only logical that they can dO so. United Tel. Co. of Florida v.
Mann, 403 So.2d.962 (Fla.l981), Appellant would 'have the Commission's power
limited to imposing interim rates that are only subject to increases. It appears that
appellant wantsgto have its cake and eatjt too. We cannot condone such a resultl.°°

4

In RUCO, a water utility med a request for surcharge to collect increased costs it . was
L
I

6
paying for water from the Central Arizona Pro.iect ("CAP"). The Commission found that the Utility's

7
rate of return was less thaN its authorized rate of. return, but that the utility had not demonstrated that

8
the deterioration in its rate of return was caused by the increase in its CAP water expenses. The

9
Commission also found that the utility's.operations had changed significantly since its last rate case,

10
with a 49 percent increase in customers, a 300 percent increase in rate base, and a 57 percent increase

in revenues. Because these factors could affect rates and needed to be analyzed during a full rate
12

hearing, the Commission required the utility to file a rate application within six months and granted

13
the surcharge subject to "true-up" at a full rate hearing. On appeal, theCommission argued that its

14
decision was lawfully based on its ' ' ' ' 7167"constltutlonally sanctioned plenary power to prescribe rates

15
and not on an emergency basis, relying on the Pueblo Del Sol decision and a liberal interpretation of

16
68Scuf€b̀ .

17
In determining whether the Commission exceeded its constitutional rate-making authority by

18
approving a surcharge without f irst conducting a fair valuation of the utility's property and

19
determining its rate base, the Court of AppdalS, Division- 1, summarized the law in Arizona~

20
concerning the Commission's interim ratemaking authority:

21

i
i

22

24

Although the Conlrnission's authority to prescribe rates is plenary, TucSon
Elem. PowerCo., 132 Ariz. at 242, 645 P.2d at 233, the Commission's rate-
making authority is subject to the "just and reasonable" clauses of Article 15,
Section 3 of  the Arizona Constitution. Under most circumstances, the
CommissiOn is constitutionally obligated .

to find the fair value of the [utility's] property and use such finding as a
rate base for the purpose of calculating what are just and reasonable

26

27

28

66 Pueblo DelSol, 160 Ariz. at 287, 772 P.2d al 1 140.
o? RUCO at590, 1171. ,
as Rico at 592,1173.
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22

13

14

20

21

16

23

25

15

26

18

17

24

19

27

28 °' /euro. 199 Ariz. at 591,.20 p.3d at 1 172.

4

2

7

6

3

5

9

8

1

T h e  C o u r t  i n R U C O d i s c us s ed t h e  P u e b l o  De l  S o l dec i s i on ,  s t a t i ng t ha t :

A l t h o u gh  d e p i c t e d  a s  a n  " i n t e r i m  r a t e , " f t h e  r a t e  t h a t  w a s  b e i n g  c h a r ge d  b y  t h e
s e l l i n g  u t i l i t y  v a s  a  f i n a l  r a t e  s e t  b y  t h e  C o m m i s s i o n  f o r  t h a t  p a r t i c u l a r  c o m p a n y .
I d .  a t  2 8 6 - 8 7 ,  7 7 2  P . 2 d  a t  1 1 3 9 - 4 0 .  W e  d o  n o t  b e l i e v e  P u e b l o  D e l  S o l  t o  b e  a n
" i n t e r i m  r a t e "  c a s e  a s  c o n t e m p l a t e d  b y  S c a l e s . T h e  C o m m i s s i o n ' s  a p p r o v a l  i n
P u e b l o D e l  S o l  w a s ,  i n  e f f e c t ,  a n  a p p r o v a l  o f  t h e  c o n t i n u e d  u s e  o f  a  P r e v i o u s l y
au t hor i z ed  ra t e .

W h e n  d i s c u s s i n g i n t e r i m  r a t e s ,  t h e P u e b l o  D e l  S o l cour t  res ta ted t he t es t  Set
f o r t h  i n  S c ares  i n  t he  d i s j unc t i v e ,  T he  c our t  de f i ned  i n t e r i m  ra t es  as  " ra t es  c ha rged
b y  t h e  u t i l i t y  f o r  s e r v i c e s  o r  p r o d u c t s  p e n d i n g  t h e  e s t a b l i s h m e n t  o f  a  p e r m a n e n t
r a t e ,  i n  e m e r ge n c y  s i t u a t i o n s ,  o r  w h e r e  a  b o n d  i s  p o s t e d  t h a t  gu a r a n t e e s  a  r e f u n d "
t o  c o n s u m e r s  f o r  a n y  e x c e s s  p a i d  b y  t h e m  p r i o r  t o  t h e  C o m m i s s i o n ' s  f i n a l
d e t e r m i n a t i o n . " I d  a t  2 8 7 ,  7 7 2  F . 2 d  a t  1 1 4 0  ( e m p h a s i s  a d d e d ) .  A l t h o u g h  w e
a g r e e  w i t h  t h e  r e s u l t  r e a c h e d  i n P u e b l o  D e ! S o l ,  W e  b e l i e v e  t h a t  t h e  c o u r t
m is s t a t ed  t he  t es t.  s e t  f o r t h  i n Scares. W e  a g r e e  w i t h t he  S c a les c our t ' s  approv a l  .
o f  t h e  c i r c u m s t a n c e s  i n  w h i c h  i n t e r i m  r a t e s  m a y b e  c o n s i d e r e d  a n d  a p p r o v e d  b y
t h e  C o m m i s s i o n .  C l e a r l y , S c a les c o n t e m p l a t e d ,  a n d  . w e  a gr e e ,  t h a t  i n t e r i m  r a t e

rates ...."While 'our constitution does not establish a formula for
arriving:at fair value, it dOesrequire Such value to be found. and used-as .
the baseiniixing.raté. The?reaSonableness.and.justness of the rates

jmust-be related to thistinding ojlfairlvalué..,. . = . . .
Simms, 80 Ariz. at.l51,'294 P.-2d at- 382 '(emphasis added); Lveéf also ArizOna
Corp. Comm .n Ariz..Pub. 'Sena Cb.,1.l3 Ariz." 368,.370,.555 P.2d 326,328
(l976), Ariz. Const. art.15, §.l4.. ;in.limited circumstances, the Commission .
may engage in rate malting without ascertaining .a;.utility's rate base..The .
Commission can exercise itS authority 'When rates are predicated On an interior
basis or when the rate changes are pursy-lérlit to an automatic adjustment clause.

Relying. on the supreme court's decision..in Arizona Corporation
Commission ̀ v. Mountain Stat? Telephone.& Telegraph Co., 71 Ariz. 404,-l228
P.2d 749 (1951), the Arizona AttorneyGeheraLl acknowledged that the' superior
court has the authority to order a temporary ratei'ncrease without a full rate
.hearing.- OP- Att'y Gen. '71-.l7.at 1.0. The Attorney General reasoned thattthe
ComMission itself could approve rate increases without first determihing.the fair
value of the utilityl.s property, but "only upon a finding that ah emergency
exists." Id Shares follows the Attorney General's conclusion that, while the
Commission has broad authority when setting rates, the interim rate.-making

a
bond is posted by the utility guaranteeing a refund to customers if the. interim
rates paid are higher than the final rates determined by the Commission; and (3) .
the Commission undertakes to determine final rates after a valuation of the.
utility's property. 118 Ariz. at 535, 578 P.2d at 616 (following the conclusion
drawn in op. Att'y Gen. 71'_17).6"

authority is limited to circumstances in which (1) an émergency exists; (2)

24 .
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1
making requires all three elements~an emergency situation, the posting of a bond,
and a
mandate that rates be just and reasonab1e.70

subsequent full rate casein order .to comport with the constitutional

2

As the parties have Set forth in their legal briefs, the Commission has.broad.and exclusive

4 ratemakiug authority under the Coristitutidn. However, the..Constitution itself imposes requirements

5 ass¢ciated with that ratemaking power. Article 15, § 14, provides that the Commission "shall, to aid

6 it in the proper discharge of its duties, ascertain the fair value of the property within the state of every

7 pL1b1ic.service corporation doing business therein." As discussed aboVe,.severa1 Arizonacases and

g Arizona Attorney General Opinionshave discussed the limited situations in which that constitutional

9 fair value finding is not required td. be contemporaneous with the adoption and implementation of

10 new rates.

Given that the requirement of a fair.value finding (which protects both the utility and the

12
ratepayer) is contained in the Arizona Constitution, we believe that, appropriately, the law has

13
developed to allow only limited exceptions to that requirement. Based upon the current law, there are

14 three recognized exceptions to the constitutional fair value finding requirement:

(1) emergency rates are lawful when sudden change brings hardship to the utility, when the

16
utility insolvent, or when the condition of the utility is such that its ability to maintain service

17
pending a formal rate determination is in serious doubt. The utility must post a bond and the

18
Commission must subsequently make a determination of fair value and eStablish final rates that are

19 just and reasonable,

20
(2) interim rat.es are lawful when a coiirt or the Commission has made a determination that.a

21 utility's existing rates do not provide a fair and reasonable return on the company's property and

22 result in the confiscation of the company's..proper1y, and the Commission is unable to grant

permanent rate relief within a reasonable time. The utility must post a bond and the CommiSsion

must subsequently make a determination of fair value and establish final rates that are just and

l'€ElsoIlabl€.

(3) rate changes without a fair value finding are lawful when a previously authorized adjustor

27 1

28 70 RE/co, 199 Ariz. at 592, 20 p.3d at 1173,

25 70667DECISION NO.
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1

2

mechanism is modified outside of a general rate case."

For the reasons set forth herein, we decline to adopt a new exception to the constitutional fair

4

5

r 6

7

8

9

3 value finding requirement.

Although APS relies on the Pueblo Del Sol decision as support for its position that a finding

of an emergency is not necessary to implement interim rates, the Court of Appeals, Division 1, in the

subsequent RUCO decision stated that the court" in Pueblo Del Sol had misstated theScales test and

that Shares required all three elements for interim ratemaking .- "an emergency situation, the posting

of a bond, and a subsequent full rate case - in order to comport with the constitutional mandate that

rates be just and reasonable."73

APS argues that RUCOls "'f`air value' argument ignores the nature and purpose of an interim

11 rate" and asserts that a fair value finding is not necessary "because interim rates will eventually

10

12 become a part of a permanent rate increase or be refunded to ratepayers with interest following a fair

13 value determination made after full examination of all relevant data in the permanent rate case."74

14

15

16

17

18

19

20

21

Although this logic sounds appealing, it ignores the underlying reason why die Constitution requires

a fair value finding that must be related to just and reasonable rates. Utility ratemaking begins with

an analysis of the cost of providing service and ends with rates that are designed to collect the

appropriate costs and allow the utility the opportunity to am a reasonable return on the fair value of

its property necessary to provide that service. Al.l elements that go into the ratemaking formula to set

just and reasonable rates have a temporal quality. Once a representative test year's operating costs,

revenues. and fair value are analyzed, verified, audited and determined to be prudently incurred and

properly rnatched75 in a rate case proceeding, just and reasonable rates are set by the Commission. To

22 later modify the rates by changing only one input to that balanced, properly matched ratemaking

23 formula undermines the ongoing justness and reasonableness of the rates, because the rates are no

24

25

26

27

28

71 We agree with the RUCO court that the rates at issue in Pueblo Del Sol were not "interim rates" within the context of
the Shares analysis,
72 Coup of Appeals, Division 2
73 RICO, 199 Ariz. at 59z_ 20 p. ad at I 173.
74 APS Post-Hearing Reply Brief at 4.
75 "Matched" means that the expenses and revenues are reflective of the same time period - in order to provide service to
a customer, the utility incurs a specif ic cost, and therefore must collect a specif ic amount of revenue. The test-year
establishes the relationship between the cost of providing service and the revenue needed to collect those costs.

|-
_Si

26
I
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l longer related to the fair value as required by the Constitution.

2 Although APS claims that no harm is done to ratepayers because the rates will be examined

3 later in a permanent"rate Case, the selective use of interim rates to speed recovery Of and Mt plant

4 investment is notfair from. a ratepayer perspective. This is exemplified in the following two

5 ex aMplest . First, éiier rates are 'established by the Commission in a permanent rate ease, over time,

6 some of the utility'sindividual operating expenses may increase, while others may decrease. To the

7 extent that there is a net decrease in operating expenses, a utility will "overeat" (revenue remains the

8 same but expenses decrease, resulting in greater earnings), eating more than the rate of return used

9 to set rates.

,. 1 . 4 . . . . 6 . .
LU obligated to refund the 'over-earnlng m a permanent rate case.7 Second, even If operating expenses

The ratepayer continues to Faythe previously established rates, and the utility isnot

11 do not change; a utility may "overeat" if it does not continue to invest in plant. For example, in a I

12 permanent rate case, operating income is established partly on the net plant value at the end of the test

13 year. The value of net plant continues to decrease as depreciation expense is incurred and recovered

14 as component of existing permanent rates. However, the operating income provision for net plant

15 stays the same until the next rate case determination. The ratepayer continues to pay the previously

16 established rates and the utility is not obligated to refund the "over-earning" in a permanent rate case.

17 Further, tithe exteNt that a plant asset becomes fully depreciated between rate cases, the utility may

18 continue to collect depreciation expense on a fully depreciated asset. , In these examp1es,.the earnings

19 of the company will have increased, but no "interim rate relief" is available to ratepayers.

20 APS has at articulated why it is fair or appropriate to routinely. require ratepayers to pay

21 interim rate increases while pcrmanent rate cases are being processed, but not tN require a utility to

22 file for i11t€rim rate relief to decrease its rates when it is overearning. As the court in Pueblo DelSo1

= 23 . ' 5 ' . , ' " 7stated, a utxllty cannot 'have its cake and eat it too. 7 Even if the law were to allow additional

24 opportunities for interim rate relief in non-emergency situations, from a fairness perspective, we find

25

26

27

28

vo See Op, A11'y Gen. 89-002. , . .

7, See Pueblo Del Sol 160 Ariz at 287,772 P.2d at 11140 (disagreeing with appellant's apparent belief that interim rate

relief is appropriate only for rate increases), The coin noted Thai any Commission power to implement interim rates

works both ways- not- only could the commission require rate increases, it could require rate decreases, too. It is.

doubtful that APS would agree that the.Commission could require an interim rate decrease without also making a finding

that rates were excessive or that an emergency existed. " T

"27
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1 that it is not appropriate to create the opportunity to allow APS to seek non-emergency interim rate

increases while a general rate case is pending, because there is no concomitant obligation on APS to

3 'file a general rate case when it is overearning, thereby not affording ratepayers the same opportunity

4 for interim rate relief that APS seeks for itself.

2

5

6

7

8

Although Mr. Brandt argues that regulatory lag "institLltionalizes economic confiscation of

invested capital" we note that the Arizona Supreme Court has previously considered whether the use

of the historic test year is unfair or lacking in due process. In Ariz. Corp. Comm 'n v. Arizona Public

Service Co., 113 Ariz. 368, 555 P.2d 326 (Ariz. 1976), APS argued that ""fair value' set by the

0 i Commission is prospectively confiscatory because the use of a historic test year produces a rate

10 1 which is obsolete before it is seLm78

1 1 during the Superior Court trial, APS' then vice-president and treasure testified in support of APS`

12 position that the Commission's rate decision violated due process because it would result in

APS appealed an October 1975 Commission rate decision and

13 confiscation ofAPS` property:

14

15

16

17

18

He gave a history of the financial difficulties of the Company resulting in a lower
rating of the utility's bonds. The witness then pointed out the descending amount
of the rate of return on fair value as time progressed. He stated that the rates set by
the Commission are confiscatory and will make the financing of the Company's
construction program expensive, and if not impossible, at least much more
difficult. He further indicated that in confining the testimony and evidence of fair
value to the calendar year of 1974 which had been designated as the historic test
year, an unfair and illegal result obtained.

19

20

21

The witness pointed out that by September 30, 1975 plant additions were over
$7l,000.000 and that by year end 1976, plant additions in the amount of
$209,000,000 will be in service. None of this evidence was considered by the
Commission in determining the Company's fair-value rate base.79

'1
2 4

The Supreme Court found that the record provided "no evidentiary basis for holding that the

24 rate set by the Commission is at this juncture coniiscatory"8° noting that if the rate were to become

25 confiscatory in the future, the appropriate relief' would be to file a rate application. The Court

26 |

27

28

78 Ariz. Corp Comm 'n I 13 Ariz. Ar 328, 555p.2d ax 370,

79 ld. ax 327, 369.

so 14 ax 328, 370.
s-r5l-¢

23
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1 concluded that:

2

3

4

5

Although we might be sympathetic to the problems of a rapidly expanding utility
inintllationary times, We are restrained by the provisions of the constitution and
our interpretations of that document. The determination of the formula to be used
by the .  Com m ission fa l l s  wi th in their legislative function. Only i f  1 the
determination of the t`airvalue is arbitrary and unfair at the time it is made, Can
the courts interfere."

6

7 The Court did not agree with APS that the Commission's use of the historic test year violated

8 due process or resulted in a confiscation ofproperty.82

AIC c i tes prev ious Com m ission decis ions" f rom  the 1970's  and '80 's .  in  which the9

10 Commission granted APS interim rates. In those cases, the Commission determined Thai an.

11 emergency existed under the law and authorized interim rates, subject to refund. We also note that in

12 addition to authorizing interim rates those decisions required APS to "pay for an in-depth study of the

13 management and operations of the company . selected by the Commission" (Decision No. 44920),

14 required APS to Make a filing addressing whether APS' "ongoing construction program is justified

for its Arizona customers in light of the most recent load data and forecast available and a

16 detailed explanation of whether, and to what extent if any, APS' management has taken steps IO

17 improve its efficiency and effectiveness in response to the management study" (Decision No. 51753);

18 and required APS to C6858 Allowance for Funds Used During Construction ("AFUDC") on
.
I

i
.
I

19 amount of Construction Work in Progress ("CWIP") associated with the first generating unit of Palo

20 Verde, in order to "prevent any possibility of increased shareholder earnings during the existence of

21 [the] emergency and to compensate APS's ratepayers for the increased value of cash earnings over

22 AFUDC earnings" (Decision No. 53909).

23 Aps argues that the Commission authorized interim rate relief for Tucson Electric Power

24

26

27

28

Si ld. at.328-29, 370-7i. (referencingSimms v, Round Valley Light & Power Co., 80 Ariz. 145, 294 P.2d 378 (Sup. Ct,
1956) and Ariz. Corp. Comm'n v. Arizona Water Co., 85 Ariz. 198, 335 P.2d 412 (Sup. Ct.. i1959). .
so The Supreme Court also disagreed with Attorney General Opinion No. 74~25 and found that the Commission may
consider additional plant under construction at the close of the test year as long as the Commission's method complies
whh theConstitution and is not arbitrary and unreasonable.
as Decision.No. 44920 (January 16, l975), Decision No. 47359 (September 30, 1978), Decision No. 51753 (February 4,
i981), Decision No. 53349 (December 2 I, l982) (Arizona Water Co.); and Decision No. 53909 (January 30, i984). - -

I
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1

2

3

4

5

6

7

("TEP") without finding the existence of an emergency in Decision No. 69568 (May 21, 2007). On

September 12, 2005, TEP filed a Motion to Amend Decision No. 62103 pursuant to A.R.S. § 40-252.

In Decision No. 68669 (April 20, 2006) the Commission ordered that a hearing be held pursuant to

A.R.S. §40-252 to consider amending Decision No. 62103 and TEP's 1999 Settlement Agreement in

light of the Commission's Track A and B Orders and a subsequent court decision concerning electric

restructuring. In Decision No. 69568, the Commission determined that, in light of the ongoing

dockets and discussions concerning TEP's rates. no reduction in rates would occur until the

8 permanent rate case, but implemented a mechanism for refund or credit. Decision No. 69568

<) involved an A.R.S. § 40-252 proceeding to amend a previous rate order and, therefore, is

10 i distinguishable from this Motion made in a pending rate case.

11

12

13

APS' argument that other jurisdictions use interim rates or other mechanisms routinely to

address a utility's financial viability and AlCls reference to the California PUCls finding of implicit

authority, ignore the fact that, unlike other states, Arizona has a constitutional fair value finding

14

15

16

17

18

19

20

21

22

24

requirement. Although we have broad power to use concepts and procedures that adapt to changing

social and economic conditions, we still must comply with the Constitution. APS is encouraged to

propose concepts and procedures that it believes will assist us in addressing changing conditions, but

they must comply with the Constitution.

Although Staff and APS indicate that even if  the Commission f inds that there is no

emergency, the Commission could grant interim rates if it makes a fair value finding as well, we

decline to adopt that approach or reach that conclusion in this case. Staffs alternative position seems

designed to find a way to allow interim rates in the event that we believed that an emergency does not

currently exist, but might in the near future, We prefer to use our broad discretion to determine what

constitutes an "emergency" rather than to create a "mini rate case proceeding" using a temporary fair

value finding.84 We believe that under certain circumstances, an "emergency" could be found to exist

25 when the absence of action would cause the emergency event(s`) to occur. Accordingly, we decline to

26 adopt interim rates based upon a temporary fair value finding.

27

28 an See op. Att'y Gen. 71-17 am 15-16.
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2

3

5

6

1

malting

order to meet the constitutional mandate that rates be just and reasonable;

evidence on a case-by-case basis tcidetermine whether an emergency exists.

an "emergency"

*The Attorney General Opinion discusses the criteria used to determine whether an emergency

We cannot ignore the Court of Appeals' recent determination in RUCO that interim rate

requires an

under the first(

emergency situation,

exception above,

the posting of a bond, and a subsequent

We find that there must be

full rate

0810172

case

8 when the' company's cOnditions such that its ability to maintain service while a rate case is pendiNg

9 is in serious doubt. Based upon the testimony and evidence presented at the hearing combined with

10 the current economic climate and the Commission's broad authority to determine what constitutes an

emergency or whether one is imminent, we find that an emergency exists in this case.

12 Arizona Attorney General Opinion 71-17 expresses clear guidelines for determining when an

13 "emergency" declaration is appropriate » According to the criteria described due Opinion, an

14 emergency exists when "sudden change brings hardship to a company, when a company is insolvent

15 or when the condition of the company is such that its ability to maintain service pending a formal rate

16 determination is in serious doubt." See also RUCO, in which the court stated that "interim rate

17 lmaking requires... an emergency situation, the posting of a bond, a.nd a subsequent full rate case-in

is order to comport with the constitutional mandate that rates be just and reasonable."85

19 It is clear that recent sudden changes have dramatically affected global credit markets,

20 impacting the operation of companies nationwide. Events unfolding .even as the hearing in this case

21 began illustrate the magnitude Of the ongoiNg economic crisis. Ontlie first day Of the hearing,

22 September 15, 2008, Leh1nan Brothers declared bankruptcy." At the hearing, APS stated that .they

23 would be unable to issue a planned $400 million equity issuance because the stock offering would

24 have been below the book value of the Company.87 Elsewhere, the record reflects news accounts

25 . describing the impending financial' crunch, including one article entitled, "Ripple spreading in the

26

27

28

85 RUCO, 199 Ariz. at ,599: 20 P.3d at 1173.
86 Tr. Vol. I, Page 130, 1ine$10-12.
av Tr. VII; I, page 66,.1ines 13-18.
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1 iinanctal.cr1s1s." In sum, the.record m this case resects the extraordinary anduncertain economic

2 times faced by consumers and businesses in Arizona and across the country.

3 .Given the recent. state of the economy, and absent near-term rate relief, APS'. bonds could be!

4 downgraded from investmeNt to nonfinveSnnent grade, which Could bar the Company from accessing

5 the credit markets, "or .make the procurement of' credit prohibitively expensive sg In' response to' a

6 letter from a Commissioner requesting information regarding the cost impact associated with a bond

7 downgrade, APS filed exhibits demonstrating f that such a downgrade to "junk bond" territory Would

8 result  in 'higher f inancing costs across. al l  categories of Company debt,  total ing $. lv.bi l l ion of

9 additional costs over the next 10 years.9° Almost as troubling.as the financial impact to APS and its

LU customers associated with a credit downgrade or inability to access credit markets, istle likelihood

APS has

I i  i i  that  such ba. .status could ser iously impai r  APS' abi l i ty to cont inue to bui ld cr i t ical  ,elect r ic

12 'infrastructure and to deploy the next generation of renewable energy projects in Arizona.

13 assured the Commission that if interim rates are implemented, the earnings generated "would be

14 reinvested in infrastructure and technology necessary to serve APS customers and reduce the need for

15 external debt tinancing."9I

16 This Commission expects the Company to be a .major participant in renewable energy and

17 transmission projects throughout its service territory, most of which will only come to fruition if the.

18 Company remains a credit-worthy counterparty to the developers of these projects. APS will also be

19 required to invest significantly in traditional forms of energy generation to meet its expected load

20 growth, as APS requires 5,000 megawatts of new resources by 2020. Despite these energy needs,

21 APS has indicated that it will cut or postpone $500 million of spending from its capital expenditure

22 budget overthe next four years and has cut its operations and maintenance budget by $50 million.

23 Therefore, in light of the requirement that APS continue to build new infrastructure and be a leader

24 nationally in the production of renewable energy, we believe that the Company's ability to maintain.

25

26

28

27

I

""Tr. Vol. 11, Page 416, line 17. .
so See October 17, 2008 APS Response to an October 8, 2008 letter from Commissioner Mayes. .
90 See pages 4 and 13, APS Exhibit 1, as noted in response to an October8,2008 letter from Commissioner Gleason.
91 See APS' June 6, 2008 Motion, p. 6.
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l the quality of service mandated by the Commission is in serious doubt under the imminent threat of a

2 credit downgrade.

3 While we find that APS is experiencing an emergency,- we Wish to make it clear thatwe

4 .strongly disagree with APS that emergency at* interim rate increases Dan' be Mutinely iMplemented.

5 We believe emergency rate increases should be sparingly utilized, and reserved for the most perilous

6 situations.

7I The second exception to the constitutional requirement that fair value must be c-onsideredin

8 settiNg just and reasonable rates is the Mountain Sizes case where a Commission decision to not

9 grant a rate increase was appealed and the Superior Coup; found that the Commission had failed to

l(l i find the fair value of the. company's property; that the previous taxes did not provide a fair and

l l reasonable return on the company's property and resulted in the' confiscation of the company's

12; property; and that pending the Commission's determination of just and reasonable rates, the company

13 i must post a bond in order to put into effect temporary rates. The Commission appealed the judgment,

14 l arguing that the court had no authority to allow the company to put interim rates into effect. The

15 Supreme Conn stated that:

16

17 i
18

19

20

21

The sole question therefore, before this court is one of jurisdiction, for in
view of the fact that the record showed the commission had failed for nine
months after the company had applied for relief to grant any, and that the
trial court had reasons to believe such a situation would continue for an
unreasonable time and in fact has continued for almost a year .after
judgment, it is obvious that unless in some manner there was immediately
established a temporary rate which the company might- collect it would
have been compelled long since either to operate for an indefinite time
wit insufficient revenue or to suspend operations during this period, with
consequences to business and society in Arizona truly appalling.9222

23
'The parties' reliance on Mountain Stalls as broad support for allowing interim rates absent.

24
an emergency is misplaced. The case does not say, as some have imp1ied,that. whenever the

25
Commission's .normalratemaking process would not be completed in reasonable time, theutility

has a right tO interim rates, The Procedural posture of the case involved a determination by a court
27 a

)28 ".moud¢mnScales at71 Ariz. At 408, 228 pad at 751.
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4

5

6

7

g

9

10

I that the utility's rates were "confiscatory" and that the Commission had not determined fair value.

" The court sent the case back to the Commission for rate setting in compliance with the court's finding

and allowed interim rates after a period of time when the Commission still had not set rates pursuant

to the court's decision. The case involved the jurisdictional issue of whether a utility could

implement rates after a court had made a determination that rates were unlawful. It did not establish

precedent that a utility could implement interim rates due to a belief that the normal ratemaking

process would not be completed in a reasonable time.

No determination has been made here by the Commission or a court that current rates and

charges are not just and reasonable, therefore, Mowztain States provides no basis for the

implementation of interim rates in this matter. Even if Mountain States were interpreted to allow

l l interim rates without an emergency, we do not agree Thai this pending rate case will not be resolved

12 within a reasonable time. APS has not ignored its obligation to be aware of its earnings, as it has

14

15

16

appropriately filed a rate application when it believed that its earnings were insufficient. However,

until the parties have audited, analyzed, and verified the data presented by APS, no determination can

be made of whether APS is entitled to a rate increase. The rate case application is being processed in

accordance with the Commission's adopted timeclock rules, and to date, no requests to extend or

17 delay that process have been made or granted. Funhcr, unlike APS' previous rate cases, this

18

19

20

21

22

proceeding is not consolidated with other dockets involving substantial additional issues. And Lo the

extent that it is possible, APS and the parties are free to discuss whether agreement can be reached on

some or all of the rate case issues, thereby potentially reducing the time needed for hearing and

decision. Finally, APS should continue to monitor its financial condition and take steps when

necessary to insure that it remains financially strong. Our direction to APS in Decision No 68685

23 (May 5, 2006) remains appropriate today:

24

25

26

However, APS should also look for ways to improve its cash flow, even looking
at expenses that are borne by shareholders and not ratepayers. especially when
credit rating agencies are focusing on its FF()/Debt ratio. Accordingly, while we
are not imposing restrictions on APS dividend layouts or dictating that certain
expenses be eliminated in this proceeding. we expect APS to manage its
operations in such a manner (including its generation assets) that with the relief

34 DECISION NO. 70667
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granted herein," together witli the measures that APS itself adopts, its business
profile returns to 5,- its FFO/Debt ratio' continues to improve and its credit rating
.remains investment grade." .

It is not clear why, attermore than two years during which we have granted an interirNrate

4 increase, modifications tothe PSA, a transmission cost adjustor, a permanent rate increase, and Other

5
measures, APS is stillhaving problems maintaining its FFO/Debt ratio.

6 The final exception to the constitutional requirement that rates consider fair value and be just

7 and reasonable is.the adjustor mechanism. APS' request cannot be considered a "surcharge" under

8 the adjustment clause exception. Thecourt stated in RUCO:

9

10.

1 1 1

13

14

15

16

17

18

19

20

The surchargc in this case is not the product of an automatic adjustment
clause that existed before Rio Verde tiled its application for a surcharge, nor
does the record reflect the existence of an automatic. adjustment clause. We
agree with the court in Scares, and we acknowledge our concern for
"piecemeal" rate making as being "fraught with potential abuse." Id at
534, 578 P.2d at 615. .

Here, the Commission. argues that the surcharge at issue can be fairly
classified as an automatic adjustment, with no showing that an automatic
adjustment was ever contemplated or that a clause was ever approved. The
Commission appears toargue that it can sue sponge declare a rate increase
based on an increase in the cost to a utility of a specific operating expense
under the guise of an automatic adjustment without there having been
consideration or approval of an automatic adjustment clause. Such an ipse
dixit approach not only offends the Scarescoure's concerns about piecemeal
rate making, but it also offends the constitutional mandate that rates be fair
and reasonable and made in the context of a fair valuation of all of a utility's
assets, See Ariz. Const. art. 15,:§ 3. If ever there was a situation "fraught
with potential abuse," Scales, 118 Ariz. at 534, 578 P.2d at 615, it occurs
when the Commission of its own volition has the ability to declare any .rate
increase an "automatic adiustment."94

21

APS' Motion requested that the amount of the expiring PSA surcharge be implemented as an

"Interim Base Rate SurCharge." Such an Interim Base Rate Surchmgewould collect an increase in

24 baserates and increase APS' earnings. As the Scales court explained§ adjustor mechanisms have

25 been upheld because: \

26
The clauses are initially adopted as part of the utility's ate structure in

27

28
93 Decision No. 6.8685 at 29. .
94 RUCO 199 Ariz. oz 593, 20 P.3d at 1174.

12

22

23

3 .

1
t
,g
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l

2

accordance with all statutory and constitutional requirements and, further,
because they are designed to insure that, through the adoption of a set formula
geared to a specific readily identifiable cost, the utility's profit or rate of return
does not change."

3

4

5

Here, it is clear that the surcharge requested was not adopted in a rate case and accordingly, it does

not qualify as an exception to the constitutional fair value finding requirement.

6 As discussed by Arizona courts, our ratemaking authority is sufficiently broad to enable us to

7 grant relief tailored to many different situations. "In some situations. that may be to grant emergency

8 rate relief, and in other situations, the circumstances or public interest may require other forms of

9 teIi@f.""

In Decision No. 68685, we noted that "APS` existing rate structure already has incorporated

,one exception to the constitutional fair value f inding requirement in the form of the PSA

12 mechanism."97 We are cognizant of the recent turmoil in the financial markets, of the state of the

13 economy in general,98 and of the risk that a downgrade to non-investment grade credit rating could

10

14

15

16

have on APS and its ratepayers. We agree that it is in the long-term best interests of APS and its

customers that APS have access to capital at attraction rates in order to fund needed future plant at a

reasonable cost, As discussed above, it is not clear why APS continues to claim it cannot maintain its

17 FFO/Debt ratios. To a large extent, this is within APS' control it can monitor its cash, adjust its

18

19

expenditures. and seek an equity infusion when needed and appropriate. However, it is also apparent

that APS' FFO/Debt ratio may decline while the rate case is pending, increasing the risk that it will

20

21

be do ungraded.

Based on the above we find that StafFs alternative detemunation of an increase of $65.2

22 million is reasonable and appropriate. This will result in a surcharge of $0.00"26 per kph. This will

increase the average APS residential customer's bill by $1 .99 per month in the summer and $1.46 per

24 'month in the winter. The emergency interim surcharge will be subject to refund with interest at 10

79 percent per annum pending a decision in APS' permanent rate case.

26

95 Scales 118 Ariz, at 535, 578 p.2d at so.
'6 Decision No. 68685 at 23.
97 Id.

28 2 Some indicators suggest that the country is facing or in a recession
L

8
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1 Because the consequences .of a downgrade to junk status would negatively impact the rates

paid by ratepayers, we believe additional steps' could be taken, ccmsistenl with the law, to improve

3 APS' cash flow in the short-term while we determine the. reasonswhy APS is apparently continually

4 Unable Ito sustain the desired FFO/'Debt ratio.. The current PSA l̀ias .a 90/10 shéiringproi/ision'ihdt

5 diminishes Aps' cash flow becauw APS is unable to colieqt ten Percent of7the.purchased power' aNd

6 fuel costs that it incurs above base rates. In APS'. last rate-case we maintained that provision in or.der

7 t to provide APS incentive to acquire the most .economical resources. The resuhs <>fthe recent fu.e]

8 audit confirm that APS has managed its resource acquisitions appropriately. Recognizing. that it is to

9 the longterm benefit of Arizona and APS Customers for APS to maintain a healthy financial

10 'condon, as the costs for future plant, generate, materials, capltal, and service vvull be affected by

APS' ability and cost to access the financial markets, we would be willing to address any appropriate
I

motion orrequest pursuant to A.R.S. § 40-252. to modify the PSA to elimiNate the 90/10 sharing until

13 the permanent rate case where we could evaluate and resolve whether the sharing mechanism is
i

l

14

15

causing or significantly contributing to the FFO/Debt ratio decline. In the rate proceeding we eXpect

4 . , v . I
the parties to address this issue and to recommend whether the same or another sharing mechanism or

16 other such incentive should be adopted as part of the PSA on a going forward basis Although this

17 PSA modification wouldhave only a small positive effect oh APS' cash .flow and its FFO/Debt ratio,.

18 our willingness'to consider it demonstrates that we are morultorin APS' financial condition and are

19 ready to take appropriate measures to'addr¢ss the risksthat APS and its customers are facing.

20 Wealso find that in the Pending general rate case,APS should` also present an analysis of

21 ,what steps it has taken W improve its .FFO/Debt .ratio and why, after the. Co1nmiss.ion has

implemented a forward looking PSA, a transmission cost adjustor, an envirolunentaLl improvement

23 surcharge, new base rates, and other measures,.APS cannot improve and sustain that financial ratio.

24

.25

As part of.1his ana1ysis,- APS should present informati.on ljegarding steps that have been taken, or May.

be taken in the future, to reduce costs (without diminishing service quality) and thereby increase I

available cash, including items such as dividend reductions, elimination of management bonuses, and .

27 other rneasuresthat would require stockholders to share the burden with ratepayers. Finally, rwe

28 expect APS and Pinnacle Wes§tQ closely mo.nitor APS' financial condition and to tice the steps..-

3

12

22

26

2

I
I
I
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l necessary to maintain its investment grade credit rating.

* * * ** 4- * * ~I= *

Having considered the entire record herein and being fully advised in the premises, the

4 Commission finds, concludes, and orders that:

5 FINDINGS OF FACT

6

7

8

9

10

I. APS is a public service corporation principally engaged in furnishing electricity in the

State of Arizona. APS provides either retail or wholesale electric service to substantially all of

Arizona, with the major exceptions of the Tucson metropolitan area and about one-half of the

Phoenix metropolitan area. APS also generates, sells, and delivers electricity to wholesale customers

in the western United States.

11 On March 24, 2008, APS filed with the Commission an application for a rate increase. I

3. On April 2, April 8, and April 14, 2008, Kroger, AECC, and Mesquite/SWPG/Bowie,

13 respectively, filed Motions to Intervene.

2.

14

15 5.

On April 30, 2008, the Town of Wickenburg filed a Motion to intervene.

On April 25 and May 19, 2008, by Procedural Orders, the Motions to Intervene were

16 granted.

17

18 7.

19

On June 2, 2008, APS filed an Amended Application.

On June 6, 2008, APS filed a Motion for Approval of Interim Rates and Preliminary

Order and requested a procedural conference be scheduled.

20

21

In its Motion, APS requested the

Commission approve an "Interim Base Rate Surcharge" of $.003987 per kph to be effective upon

the expiration of the $.003987 per kph 2007 Power Supply Adjustor charge granted in Decision No.

69663.

23 1 S. On June 13, 2008, a Procedural Order was issued scheduling a procedural conference

24 on APS' Motion. Also on June 13, 2008, WRA/SWEEP filed a Petition for Leave to Intervene.

25

26

9.

10.

On June 16. 2008, RUCO filed an Application to Intervene.

On June 19, 2008, AIC filed a Motion to lnterwene.

On June 19, 2008, the procedural conference was held as scheduled. Intervention was

28 granted to WRA/S WEEP, RUCO, AIC, and the As-Ag Group. The parties were directed to meet and

27

38 DECISION NO. 70667
Page 41 of ab

I

12

22

3

4.

6.



In

DOCKET NO. E~0l345A-08-0l72

1 discuss the Motion 10 see if there could be agreement on the procedural .timeframes for the actions

2 requested by APS its Motion . and whether the parties could . reach any other agreements: The

3 parties Were directed to file either a joint recommendation or separate recommendations by June 30,

4 2008..

5 12. On June 30, 2008, the parties filed a Recommended Procedural Schedule.

6 .13. On July 16, 2008, a Procedural Order was issued scheduling a hearing on the Motion

7 for Interim Rates to commence. on September 15, 2008, and establishing associated procedural

8 'requirements and deadlines, setting a public comment session and procedural conference for

Q September 1 1, 2008, and setting dates for the profiling of witness testimony.

10 14. On July 23, 2008, the Hopi Tribe filed a Motion to Intervene, which was granted by
1

1 1 Procedural Order issued on August 4, 2008.

12 15. On July 29, 2008, a Procedural Order was issued scheduling the hearing on the

13 permanent rate case to commence on April 2,2009.

14 16. On August 6, 2008, APS tiled proof of publication of notice of hearing in compliance

15 with the July 16, 2008, Procedural Order.

16 17. On September 16, 2008, CommissionerMayes.docketeda letter requesting the parties

17 to address various issues during the hearing.

18 18. The public comment session aha midentiary hearing wer.e held as scheduled,.with the

la hearing concluding on Sep1ember.20, 2008. tAPS presented testimony from William Post, Donald
1
I
l

l

20 Brandt, Charles Cicchetti, and David Rumor. AECC presented testimony from Kevin Higgins,

21 RUCOpresentcd testimony from Stephen Ahead, and staff presented testimony from Ralph Smith

22 and David Purcell.

.19. On September 26,2008, APS~II1led its late-tiled Exhibit 22.

24 20. On October 3, 2008, Charmian Gleason docketed a letter concerning the c.osf to

25 ratepayers if APS' credit rating falls to junk and asking APs'torespond.

26 21. The Commission has received substantial public comment concerning therequest for

27 an Interim Base Rate Surcharge.

22. Initial Closing Bljiefs were filed by APS, AIC, AECC, Mesquite, RUCO, and Staff Qin

39 DECISION NO. 70667
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1 October 3, 2008, and Reply Briefs were filed by APS, AIC, AECC, RUCO, and Staff on October 8, I

2 2008.

3

4 24.

5 25.

7 26.

9 27.

10

11

12

13

14

15

16

On October 9, 2008, APS responded to Chairman Gleason's letter.

On October 14, 2008, APS filed its late-filed Exhibit 23.

The pending general  rate case is being processed in compl iance with the

6 Commissionls timeclock rules and no requests for delay have been requested or granted.

APS' requested Interim Base Rate Surcharge is not part of an adjustor mechanism

8 adopted in a permanent rate case where fair value was considered.

Given the current market conditions and the indication that the country is facing a

recession we Lind that an emergency exists, therefore. it is reasonable to adopt the level of Staffs

alternative emergency interim rate increase and to monitor APS' ability to access capital at

reasonable terms in the short-term and to acknowledge that steps should be taken to ensure that APS

is financially healthy in the long-term, for the future of Arizona and APS ratepayers.

APS has not articulated why it is fair or appropriate to routinely require ratepayers to

pay interim rate increases while permanent rate cases are being processed, but not to require a utility

to tile for interim rate relief to decrease its rates when it is over earning.

17 29.

18

19

20

21

It is not appropriate to create the opportunity to allow APS to seek non-emergency

interim rate increases while a general rate case is pending. because there is no concomitant obligation

on APS to file a general rate case when it is over earning, thereby not affording ratepayers the same

opportunity for interim rate relief that APS seeks for itself.

30.

22

The Commission has the ability to determine what constitutes an emergency under

state law, has exercised that ability in previous Commission decisions, and there is no reason to craft

23

24 APS' existing rate has incorporated one exception to the

25 constitutional fair value finding requirement, i11 the i`Grn1 of the PSA mechanism, which was

or invoke another exception to the constitutional requirement.

structure already

"6 established to address the timely recover; cf fuel and purchased power costs.

27 APS' cash flow is diminished by the 90/10 sharing provision in the PSA.

Given APS' assertion that its future cash Gow will be insufficient to maintain la.33.

1 L
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I
1 FFo/Debt ratio necessary for investment-grade ratiNg, . APS should take. anti necessary and

2 appropriate steps, Consistent with the law, to improve its cash flow in the short-term.

3 34, The issues of whether a PSA. sharing provision is appropriate for the future and

4 whether such provisions cause or significantly contribute to a decliNe in the FFo/Debt rati.o, should

5 be addressed by the parties in the pending rate case.

6 35. We recognize that it is to the long-term benefit of Arizona and APScustomers for

7 APS to maintain a healthy financial condition, as the .costs for future plant, generation, materials,

8 capital, and service will be affected by APS' ability and cost to access the financial markets.

9 36. The discussion in Decision No. 68685 focusing onAPS'need to take steps to manage

10 and improve its cash How remains critical and important today, and we again find that .APS and

11 Pinnacle West must take steps to insure that APS' financial ratios remain investment grade.

We find that in the pending general rate case, APS should present an analysis of what

steps it has taken to improve its FFO/Debt ratio and why, after the Commission has implemented a

14 forward looking PSA, a transmission cost adjustor, an environmental improvement surcharge, new

15 base rates, and other measures, APS cannot improve and sustain that financial ratio. The analysis

16 shall also include information regarding steps that have been taken, or may be taken in the future, to

-17 reduce 'costs (without diminishing service quality) and thereby increase available cash, including

18 items. such as dividend reductions, elimination of management bonuses, and othermeasures that

19 would require stockholders ro share the burden with ratepayers.

20 We find that APS should file monthly reports on its and Pinnacle West's cash position

21 and financial ratios, including their projected cash flows, until the pending general rateproceeding is

22 resolved, and that Staff should monitor such filings in the pending general rate proceeding.

23 39. While APS has stated that it has responded to its CUrrent fiscal. condition by.

24 pa stponin g $500 million in capital expenditures over the next four years, and has cut $50 mi11i0'

25 from its operations budget, the Company has resisted additional cost savings measures, as outlined in

26 a response to an inquiry from a Commissioner asking APS to detail its cost savings activities.
99

27

28
99 These figures were provided to the Commission in this docket in response to a November .19, 2008 letter from
Commissioner Mayes. I
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1 40.

2

3

4

5

6

7

8

9

10

In light of the fact that APS is experiencing an emergency for the second time since

2006, and is requesting that its customers pay additional rates prior to a complete investigation by this

Commission of the prudence of the investments underlying its proposed permanent rate increase, we

believe that it is in the public interest to require the Company to more closely scrutinize its operations

and expenses and make additional cuts to these areas of its budget. We believe that the amount of

budget cuts APS should target is at least $20 million (annualized pre-tax), or 2.6 percent below its

2007 test year operating and maintenance expense. Adopting these measures provides an additional

avenue for APS to improve its finances. Specifically, we believe APS should make use of several

easily identifiable short term measures, ro further buttress its finances and protect ratepayers until its

pendant full rate case is completed. We decline to declare precisely how those cuts should be made,

but find that the Company should consider cutting back its lobbying and advertising expenditures,

12 I paring back management compensation for 2009, imposing a temporary hiring freeze for all non-

13 essential personnel, examining payroll overhead and implementing a freeze on increases to its

14 dividend, among other measures. Such steps would be similar to those taken by corporations

15
r

16

17

18

throughout the United States facing emergencies during these difficult economic times. Given its

request for an emergency rate increase, we find that APS should be prepared to adjust its practices

from business as usual to appropriately reflect the severity of the emergency it has identified.

Further, the Company should file a report detailing the cost saving measures taken and associated

19

In this proceeding, APS has consistently pointed to its financial metrics as

21 demonstrative of the Company's deteriorating condition. Because APS' finances have been made a

20

savings achieved in this Docket no Iatcr than March 18, 2009, for Commission review.

410

22 central issue in this proceeding, we believe it is necessary that APS better inform this Commission of

23 its interactions with credit ratings agencies. Accordingly, APS should be required to f ile all

24 communications between APS/Pinnacle West personnel/representatives and the representatives of

25

26

credit ratings agencies, including notes, emails. phone messages, presentations (inclusive of memos

and PowerPoint), and meeting notes, and that APS should memorialize the substance of any meetings

"7 and phone calls between APS and ratings agency representatives, effective the date the Commission

28 votes on this Order. APS shall file all such communications as a compliance item in this docket, until.
1'
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19

24

25

26

28

27
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9

4

7

6

3

5

8

1 the conclusion of its general rate case,

beginning January 1, 2010.

of the application.

herein.

Constitution and A.R.s. §§40-203, -204, -221,,-250,-251, and -361.

emergency interim base rate Surcharge of $0.00226 per kph that shall become effective with all bills

issued after December 31, 2008.

refiind with interest at 10 percent Per annum pending a decision in APS' permanent rate case.

customers, E-36 customers, and the solar rate schedules Solar-2 and SP-1.

customers, in a form acceptable to Staff of this surcharge by December 31, 2008.

bond or sight draft letter of credit and provide the original to the Commission's Business Office and

file copies in Docket Control as a compliance' item in this Docket, prior.to DeceMber 31, 2008, arid

Co ission in Arizona Public Service Company'S pending permanent rate case.

such bond or sight draft letter of credit shall remain in effect until final order is issued bathe

II ll llllj II I I'll

8.

IT IS FURTHER ORDERED that the emergency interim base rate surcharge is subject to

4.

2.

5.

IT IS THEREFORE ORDERED that Arizona Public Service Company ishereby granted an

6.

1.

IT IS FURTHER ORDERED that this surcharge shall not apply to E-3 and E-4 low. income

IT IS FURTHER ORDERED that Arizona Public Service Company shall  notice all  i ts

IT IS FURTHER ORDERED that Arizona Public SerVice Company shall post a $10 million

Notice of the application was provided in accordance with the law.

APS' current rates are not confiscatory.

The Commission has jurisdiction over APS and Pinnacle West and the subject matter

The Motion for. an Interim Base Rate Surcharge should be approved as discussed

APS is apublic service corporation within the meaning of Article XV of the Arizona

A11 emergency exists which warrants the implementation of emergency rates at .this

ll\ l I l H lIIIullll I

CONCLUSIONS OF LAW

and thereafter , with Docket control :every six months,

ORDER

.43
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DOCKET no. E-01345A-08-0172

1 IT IS FURTHER ORDERED that Arizona Public Service Company shall file monthly reports

2 on Arizona Public Service Company's and Pinnacle West Capital Corporation's cash position and

financial ratios, including their projected cash flows, until the pending general rate proceeding is

resolved.

's
J

4

9 IT IS FURTHER ORDERED that Staff shall monitor such filings in the pending general rate

7

8

9

10

11

12

13

14

15

16

6 proceeding.

IT IS FURTHER ORDERED that in the pending general rate case, Arizona Public Service

Company shall present an analysis of what steps it has taken to improve its FFO./Debt ratio and why,

after the Commission has implemented a forward looking PSA, a transmission cost adjustor, an

environmental improvement surcharge, new base rates, and other measures, Arizona Public Service

Company cannot improve and sustain that financial ratio. The analysis shall also include information

regarding steps that have been taken, or may be taken in the future, to reduce costs (without

diminishing service quality) and thereby increase available cash, including items such as dividend

reductions, elimination of management bonuses, and other measures that would require stockholders

to share the burden with ratepayers.

IT IS FURTHER ORDERED that in the pending general rate case, the parties shall address

17 the issues of whether a PSA sharing provision is appropriate for the future and whether such

18 provisions cause or significantly contribute to a decline in the FFO/Debt ratio.

IT IS FURTHER ORDERED that Arizona Public Service Company and Pinnacle West

20 Capital Corporation shall take appropriate steps to insure that Arizona Public Service Company's

21 financial ratios remain investment grade.

22 IT IS FURTHER ORDERED that Arizona Public Service Company shall examine its

23 operations and expenses and employ short tern measures to further buttress its financial position.

24 Arizona Public Service Company shall target additional cuts to its operations and expenses of at least

25 $20 million, or 2.6 percent below its 2007 test year operations and maintenance expense. Arizona

26 Public Service Company shall consider items such as cutting back its lobbying and advertising

27 expenditures, paring back management compensation for 2009, imposing a temporary hiring freeze

28

19

.
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1

2

3

4

[`or all non-cssential personnel, examining payroll overhead and implementing a freeze on any

increases to its dividend in 2009, among other possible measures.

IT IS FURTHER ORDERED that Arizona Public Service Company shall file a report with

the Colnrnission's Docket Control as a compliance item in this docket, detailing the cost cutting

5 measures taken and associated savings, no later than March 18, 2009 for Commission review.

IT ]S FURTHER ORDERED that APS shall reinvest the earnings resulting from the

7 additional interim base rate surcharge and any monies achieved from cost savings measures taken

6

8

9

IU

pursuant to this Order, in infrastructure and technology necessary to serve APS customers and reduce

the need for external debt financing.

IT IS FURTHER ORDERED that APS shall file all communications between Arizona Public

ll l Service Company/Pinnacle West Capital Corporation personnel/representatives and the

12 representatives of credit ratings agencies, including notes, emails. phone messages, presentations

13 (inclusive of memos and PowerPoint), and meeting notes.

I

14

15

IT IS FURTHER ORDERED that Arizona Public Service Company shall memorialize the

substance of any meetings and phone calls between Arizona Public Service Company/Pinnacle West

16

17

18

19

20

Capital Corporation personnel/representatives and ratings agency representatives, for past

communications and on an ongoing basis, effective the date the Commission votes on this Order.

21

22

23

2 4

25

2 6

27

28
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1

q
L

IT IS FURTHFR ORDERED that Arizona Public Service Company shelli f ile all such I

communications as a compliance item in this Docket. Arizona Public Service Company shall file all

currently existing communications within it days of' the effective date of this Decision and shall tile

4 future communications on a monthly basis. The first such monthly report shall be due on February l,

5 2009. and the monthly f i l ing shall continue wttil the conclusion of Arizona Public Serv ice

6 Corripanyls general rate case. Thereafter, Arizona Public Service Company shall make such tilings

'1J

7 i' on a six month basis, with the first filing due by January 1, 2010.

8 I
IT IS FURTHER GKDERED that this Decision shall become effective immediately.

BY ORDER OF TI IE ARIZONA CORPORATION cotvuvllsslqm.

lx

1% CHAIRMAN SIONER

13 Z444=4..:
reMISSIONERm/ssIon1*,R (j()mm1ggI0n}8R

1511 IN WITNESS WI-IEREOFI 1. BRIAN C. McNEIL. Executive
Director of the Arizona Corporation Commission. have
hereunto set my hand and caused the oilicial sea] Rf the
Commission to be affixed at the Capitol, in the City of Phoenix,
this _,Q L / *day of ,.'D_pJ» , , 2008

16

17 1

19

BRIAN Qt McN IL
EXECUTIVE IRPCTOR

i s  I

9
20 I

21 .!
Ty) in1ss1;8~1'r

23

"4 '| Dl'3Skl\1'l`

sq

n
27 §
28

I

_ _...J

i
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From: Bettinelli, Antonio [.rnaj.l;Q:MLQr;Q lieitilu;lli@§;4n_d4rQm1d1>4»rs.com]
Sent: Wednesday, December 31, 2008 11:02 AM
To: McGill, James T(Z71171)
Subject: Request

Jim,

-----Original Message-----
From: James.MCgi1l@pinnac1ewest.com [mai4041ames._M£Tgil1Q1lpin.naclQwes;-90m]
Sent: Tuesday, January 06, 2009 12:55 P M Eastern Standard Time
To: Bettinelli, Antonio
Subject: RE: Request

Thanks.

Would you please send me the entire final order for the interim rate request? Thanks.

The information contained in this message is intended only for the recipient, and may be a confidential attorney-client communication or may
otherwise be privileged and confidential and protected from disclosure. If the reader of this message is not the intended recipient, or an employee
or agent responsible for delivering this message to the intended recipient, please be aware that any dissemination or copying of this
communication is strictly prohibited. If you have received this communication in error, please immediately notify us by replying to the message
and deleting it from your computer, The McGraw-Hill Companies, Inc. reserves the right, subject to applicable local law, to monitor and review
the content of any electronic message or information sent to or from McGraw-Hill employee e-mail addresses without informing the sender or
recipient of the message.

Regards,
Tony

RE: Request

--- NOTICE ---
This message is for the designated recipient only and may contain confidential, privileged or proprietary information. If you have received it in
error, please notify the sender immediately and delete the original and any copy or printout. Unintended recipients are prohibited from making any
other use of this e-mail. Although we have taken reasonable precautions to ensure no viruses are present in this e-mail, we accept no liability for
any loss or damage arising from the use of this e-mail or attachments, or for any delay or errors or omissions in the contents which result from e-
mail transmission.

Email Firewall made the following annotations

M c G i l l ,  J a m e s  T ( Z 7 1 1 7 1  )

F ro m : Bett irlel l i ,  Antonio [Antonio_Bett inell i@standardandpoors.com]

Sent : Wednesday, January 07, 2009 1 1 :32 AM

T o : McGill, James T(Z71171 )

Subject :  RE:  Request

Page 1 of l
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McGill, James T(Z71171)

From: Bettineili, Antonio [Antonio_Bettinel\i@standardandpoors.com]

Sent: Thursday, January 08, 2009 2:20 PM

To: McGill, James T(Z71171 )

Subject: FW: S&P Liquidity Survey Request

Attachments:Liquidity Survey Template version 2006 01 .xis, Comprehensive Liquidity Survey 2006 Versionl modified.doc

Jim,

Were you able to update the liquidity survey? I may have missed it . Thanks .

Tony

From:Bettinelli, Antonio
Sent:Monday, December 15, 2008 12:28 PM
Subject:S&P Liquidity Survey Request

We are currently reviewing S&P liquidity metrics for all issuers and require an updated
liquidity survey based on your Nov. 30, 2008 positions. Please return the survey on or before
Dec 31. I've attached the template and instructions. Feel free to contact me if you have any
questions. Thanks in advance.

Regards l

Tony Bettinelli
Associate

U,S. Utilities & Infrastructure
Standard & Poor's Corporate Ratings
One Market St.
Steuart Tower, 15th Floor
San Francisco, CA 94105-1000
(415) 371-5067 Fax: (415)371-5090
tony_pettinelIi@sandp.com
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#DIV/0!

S&P LIQUIDITY SURVEY (Version 2006 09)

Company:
Date (data as of)

Amount (millions S)

I

b

Section I - S
Question AL
Question A2
Question AS

Question A4
Question A

ounces of Prlmary Liquidity
Total Unrestricted Cash
Availability under committed bank lines (cash and LOC)
Trade collateral posted (cash and Loc) s
Market value of discretionary inventory b
Total Primary Liquidity (A1 +A2+A3+A4) 0

Question A7 Collateral received from counterparties (cash only)

U nderlvinq exposureSection II - Credit Event Liquidi tv Calls
Question B1 Negative MTM related to credit thresholds
Question B2 Negative MTM related to adequate assurance
Question BE Estimated 60-Day Exposure

Question B Net Exposure (net as allowed by contractual terms) May not eq

Question C
Question D
Question E

Static Margin
Triggers on loans & contracts
Commercial Paper outstanding ,
Total Credit Event Exposure (B+C+D+E) 0

C ELA Ratio Credit Event Liquidity Adequacy (A/(B+C+D+E)) #DIV/0l

Line 31 after StressSection III- Credit and Market Event Liquidity Calls
Question FL neg MTM given a Credit Event + 15% price increase in 1st yr and 20% thereafter
Question F2 neg MTM given a Credit Event + 15% price decrease in 1st yr and 20% thereafter

Question F Take larger F1 or F2 0

MCELA Ratio Total Market and Credit Event Liquidity Adequacy (N(C+D+E+F))

Section IV - Monthly Volume (realized physical sales and purchases)
Question G1 Natural Gas (mmbtu) Purchases
Question G2 Natural Gas (mmbtu) Sales

Question GO
Question G4

Power (Mwh) Purchases
Power (Mwh) Sales

Question G5
Question G6

Crude Oil (bbl) Purchases
Crude Oil (bbl) Sales

Question H Baseline Henry Hub Average One-Year Forward Price of Gas used for this survey (S/MMBtu)?

Question I Absent a credit even! and assuming a parallel shift of the entire forward curve. how high/low must the
average one-year forward price of gas (Henry Hub) move before your company exhausts all sources
of primary liquidity reported in Question A? please consider both the effect of additional margin calls

as well as other working capital items. c

c

Notes'
(a) Exclude cash collateral posted to back Lcs.

(b) Gas inventory used for arbitrage trading will be considered a source of primary liquidity as long as the inventory is not pledged as security
under the terms of an existing bank line.

(c) Assume that power and oil prices move in proportion to gas prices. Cash collateral from counterparties should NOT be counted as a source of
primary liquidity.

I
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Survey to Assess Liquidity Requirements Related to Credit and Market Events

Background

Introduction

In this survey, Standard & Poor's is concerned with liquidity demands generated by the
trading/marketing of energy products, particularly under two stress scenarios :

A dramatic decline in credit quality ("credit event")
A severe price movement in commodity prices ("market event")

The survey applies to your company as a consolidated entity. Although the survey
targets the liquidity demands of trading operations, Standard & Poor's views liquidity on
a consolidated basis. Therefore, when filling out the survey, please account for all
potential sources of collateral calls, whether they are generated from unregulated
subsidiaries, regulated subsidiaries or joint ventures.

If your trading operation has a stand-alone rating or if the sources and uses of some of
your subsidiaries should be viewed separately from the consolidated entity, contact
Standard & Poor's to discuss your particular situation.

Ratio Definitions:

CELA (Credit Event Liquidity Adequacy):

Primary Liquiditv
Liquidity Demands During a Severe Downgrade without Price Stress.

MCELA (Market and Credit Event Liquidity Adequacy):

Prirnarv Liquidity
Liquidity Demands During a Severe Downgrade with Price Stress*

* This will include Negative MTM and 60-Day Exposure given a 15% movement in the
forward curve for the 12 month strip and a 20% movement beyond the 12 month strip
plus potential collateral calls related to static margin, triggers on loans and contracts, and
commercial paper outstanding.

Standard & Poor's believes that investment-grade companies should maintain enough
liquidity to address a scenario in which there is a crisis of confidence in the company's

1 Page 54 of 88



financial condition and, at the same time, a 15%/20% adverse movement in power and
oil/gas prices. A shortfall from this guideline is just one factor in the overall ratings
analysis. However, the degree and magnitude of such a shortfall could have negative
ratings implications.

Available Liquidity

QUESTION A. - What is your primary liquidity?

Primary liquidity includes unrestricted cash on hand, unused committed credit facilities,
collateral posted, and discretionary inventory.

Cash held as collateral
Cash held as collaterolfrom counterparties, for the purpose off his survey, should be
considered restricted cash and should not be considered a source of liquidity. Standard
& Poor's believes that cash held as collateral may or may not be available when a
company's credit profile is deteriorating quickly. Counterparties usually have the
flexibility of requiring the cash collateral to be placed in an escrow account or replace the
cash collateral with a letter of credit.

Collateral Posted
Cash that is posted to back outstanding letters of credit should not be included as a primary
source of liquidity. Because collateral is added back to available liquidity, please remember to
report gross exposures in Questions B so that we avoid double counting.

Discretionary Inventory
Oil and gas inventory that is used for arbitrage trading purposes and that you can easily and
quickly sell is considered a source of primary liquidity. Please exclude inventory that is pledged
as collateral under the terms fan existing bank line.

Supplemental questions related to available liquidity
l; What is your total unrestricted cash on hand?
2. What level of unrestricted cash do you plan to maintain over the next 12 months?
3. How much of your receivables have been factored into cash or sold to generate

cash?
4. How much cash collateral have you collected from your counterparties and do

you consider this to be unrestricted cash?
5. Do you expect to use your revolving facilities to finance construction projects or

as bridge loans to long-term debt?
6. List all credit lines and, for each credit line, provide the following descriptions:

• Total facility amount and maturity date
• Type of facility (i.e., 364-day revolver, 3-yr revolver or bilateral loan)
• Issuing entity, obligor, guarantor, co-guarantor (clarify if different)
¢ How much of the facility can be drawn as cash and how much as letters of
credit?
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•

•

What is the current availability and usage under the line (in cash)?
What is the current availability and usage under the line (in letters of

credit)? Is this a committed or uncommitted credit line?
Does the credit line have a MAC clause?
Does the facility have a security interest or springing security interest? If

yes, what is the security interest and what is the springing mechanism?

•

•

Liquidity Demands

Standard & Poor's has identified five major sources of potential calls on liquidity in the
event of severe credit deterioration:

Negative MTM exposure
60-day exposure
Increase in static margin
Triggers in loans and contracts
Commercial paper

QUESTION B. what are your liquidity demands related to negative MTM and 60-day
exposure?

What is negative MTM exposure?
The easiest way to think about this is to remember that each contract has either a positive
or negative market value. Contracts with positive value are "in-the-money" contracts and
have a positive mark-to-market (MTM). Contracts with negative value are "out-of-the-
money" and have a negative MTM value.

Because companies may be able to reject their out-of-the-money contracts in a
bankruptcy, counterparties may request collateral equal to the negative MTM portion of a
contract.

What is 60-day exposure?
Companies with speculative ratings may have to post collateral for their parables to
eliminate the collection risk faced by their counterparties. To completely offset the risk
to counterparties, the collateral would be equivalent to the difference between accounts
payable and accounts receivable. In effect, the company has to prepay its purchases prior
to physical delivery, less any sales to the same counterparty for that month.

Standard & Poor's uses a company's estimated net 60-day AR/AP exposure as a proxy
for the potential increase in liquidity need in a downgrade event. Companies should
report the 60-day exposure (the current month plus the previous month), even though the
actual AR/AP exposure as of that date of reporting may be less than 60 days.
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How to aqqreqate Negative MTM and 60-dav exposure
Negative MTM exposure should be aggregated on a contract-by-contract basis. Since
only contracts with negative value are relevant, the total exposure is a sum of the negative
exposures.

60-day exposure (see above section for details) should also be aggregated on a contract-
by-contract basis. Similar to negative MTM exposure, exposure is relevant only when
there is a deficit. As a result, the total exposure reflects the sum of all the negative
exposures.

If a contract allows MTM to be netted against A/R and A/P, the total negative exposure
should be aggregated on a contract-by-contract basis and the total exposure should still
reflect the sum of the negative exposures of each individual contract. But the value of the
contract is determined after netting MTM and AIUAP .

[Ethe A/R is being used as collateral to back a credit line, it should not be counted again
as available to ojjSet A/P or negative MTM exposure.

Is exposure calculated as net of collateral Dotted?
No, do not calculate exposure as net of collateral posted. We are interested in the
underlying exposure. Moreover, posted collateral is added back to available liquidity in
our liquidity adequacy calculations.

How do master netting agreements affect exposure?
Contracts with positive value can be netted against contracts with negative values, but
only if explicit contractual rights to do so exist. S&P is aware that inter-affiliate netting
and physical/financial netting may not be enforceable in court, but the focus of this
survey is the on-going margin requirements.

Which contracts should be included?
All contracts that have a collateral clause should be included. Collateral clauses include
any clause or language in a contract that could result in a collateral call. Do not exclude
unit-contingent contracts or contracts that receive accrual accounting treatment (as
opposed to mark-to-market accounting treatment). Include positions in the hedge book
and any other positions that could generate a relevant exposure.

What is 'the assumed credit threshold?
Assume credit threshold = $0 for contracts.

What about collateral clauses with soft triqqers?
Collateral clauses are designed with a triggering event. If the triggering event is well
defined, such as a specific credit rating level (e.g., BBB or BB), it is a hard trigger. If the
triggering event is loosely defined, such as a MAC (material adverse change) clause, it is
a soft trigger.
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Collateral clauses that have a soft trigger are generally known as adequate assurance
clauses because they usually require a company to provide "adequate assurance" (AA) to
its counterparty in the event of a MAC.

Adequate assurance clauses are a significant source of confusion for estimating liquidity
demands because it is not always obvious what kind of event would constitute a MAC or
the amount of collateral that would be sufficient as AA. In your liquidity adequacy
calculation, you should estimate exposure based on the entire negative MTM value of the
contract. In other words, if a contract is out-of-money by $10, the liquidity demand in a
credit event should also be $10.

What about financial triqqers in collateral clauses?
If the triggering event in the collateral clause is a financial test, assume you have failed
the financial test for the purpose of calculating the potential liquidity demands.

What about customized collateral clauses?
If you have an unusual or customized collateral clause, such as a cap on collateral or if
the required collateral is a percentage of the exposure, you should follow the terms of the
collateral clause, while assuming that the triggering event has occurred.

What about a company's ability to change trading patterns?
Do not assume flexibility to change trading patterns or the ability to flatten out positions
to reduce liquidity exposure.

QUESTION c. What are your liquidity demands related to an increase in static
margin?

Static margin is the fixed security deposit posted to exchanges, ISO's, pipelines or other
counterparties. It is considered static because it does not vary directly with changes in
market prices. However, this amoLult can go up substantially, sometimes $50 million to
$100 million, when a company's credit rating falls below investment grade. In the past,
some companies were surprised by the size of the increase in the static margin when
downgraded below investment grade.

QUESTION D. What are your liquidity demands related to triggers in loans and
contracts?

Companies often have loans and contracts that require them to post collateral when their
credit falls below a certain level or some other financial triggering event. The type of
contracts include, but are not limited to, loans, surety bonds, structured transactions, and
performance-based contracts such as a power purchase agreement or a tolling agreement.
The estimate should assume that the triggering event has occurred, whether they are hard
triggers, soft triggers, or financial triggers, and it should assume that collateral covers the
entire exposure to the counterparty.
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QUESTION E. How much commercial paper do you have outstanding?

QUESTION F. What are your liquidity demands related to negative MTM and 60-day
exposure with a 15% market price stress?

Calculate liquidity demand related to negative MTM and 60-day exposure assuming the
following stress scenarios on your portfolio :

Stress your portfolio assuming a 15% rise in the 12 month forward strip of
power, gas and oil and a 20% rise in the forward strip beyond 12 months (i.e. a
parallel shift in the curves, with a kink at 1 year).

•

• Stress your portfolio assuming a 15% decline in the 12 month forward
strip of power, gas and oil and a 20% decline in the forward strip beyond 12
months (i.e. a parallel shift in the curves, with a kink at l year).

The response to "QUESTION F" should reflect the higher of the two above scenarios.

Please stress the portfolio first, then add up all the contracts with negative values as
opposed to picking out all the contracts with negative values then stressing that subset of
the portfolio.

Supplemental Questions

Counterparty exposure table

For each counterparty, list its credit rating, positive exposure (credit exposure) and
negative exposure (liquidity exposure). A company can have both credit exposure and
liquidity exposure to a counterparty if the contracts between the two counterparties are
netted to the maximum possible extent (i.e., netting with AR/AP, cross-commodity
netting, financial/physical netting and inter-affiliate netting).

Counterparty Rating

Power Co
Gas Co
Good Netting Co
Total

BBB
A-
A

Positive Exposure Negative exposure
Credit Exposure Liquidity Exposure

+30 -20
+20 -30
+100 0

+150 -50

Forward Volume

Provide a summary of your gross long and gross short forward volume by year.
Include all contractual assets, accrual or MTM, but do not include positions
provided by hard asset that you own (i.e., owned assets) or contracts without a
collateral clause. Do not net the longs and the shorts except when they are with
the same contract.
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Commodity
Power (Mwh)
Power (Mwh)
Gas (MMBtu)
Gas (MMBtu)
Oil (bbl)
Oil (bbl)
Coal (ton)
Coal (ton)

Long/sh0rt
Long
Short
Long
Short
Long
Short
Long
Short

2004 2005 2006 2007+ Total

Monthly Physical Volume

• List your realized physical sales and purchase volumes for energy commodities
for the month.

•

Commodity
Power (Mwh) Purchases
Power (Mwh) Sales
Gas (MMBtu) Purchases
Gas (MMBtu) Sales
Gas (MMBtu) Purchase
Gas (MMBtu) Sales
Oil (bbl) Purchase
Oil (bbl) Sales
Coal (ton) Purchase
Coal (ton) Sales

Amount

Wholesale Requirements Contracts

List all your requirements contracts or standard offer contracts, or any other wholesale
contracts that have variable load characteristics.
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Counterparty Peak MW load
obligation
(or avg MCF/day
obligation for gas)

Maturity Standard
offer
contracts/
Negotiated

Contains
collateral clause

(y/n)

Retail Contracts

What is the total peak MW load obligation or average MCF/day gas delivery obligation
of your retail competitive supply business? Please break requirements out by state or
region.

Trader compensation

l. What was the total compensation (salary and bonus) of your five highest paid
traders (or supervisors of the traders that have trading responsibilities) last
year and what is the highest you expect this year?

2. How are traders' bonuses determined? Are they discretionary or based on a
formula? Are they based on individual performance or corporate-wide
performance? If formula based, please provide.

3. What was the overhead (G&A) of your trading operation (include front,
middle and back office) last year (include salaries)?

4. How many i) commercial, ii) middle- and iii) back-office people do you
employ?
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McGill, James T(Z71171)

From :
Sent:
To:
Subject:

McGill, James T(Z71171)
Thursday, January 08, 2009 4:23 PM
'BettineIli, Antonio'
200811 - SP.xls

Atta¢hments : 200811 - SP.xls

Tony,
Attached is the Liquidity Survey.

Jim

200811 - SP.xls (16
KB)
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McGill, James TIz71171)

§,_»m1eow1»4~*»

From:
Sent:
Subject:

Higuchi, Dene C(Z05435) on behalf of Hickman, Rebecca (Z46875)
Wednesday, January 21, 2009 8:45 AM
PNW/APS: Press Release Announcing Bill Post's Retirement, Management Changes

This morning, we issued a press release announcing Bill Post's decision to retire from the company effective April 30,
2009. The release also includes announcements regarding promotions of Don Brandt and Don Robinson. The text of the
release is included below in this message.

As always, if you have any questions about these announcements or need other information about our company, please
contact me or Lisa Malagon (602-250-5671 ).

Sincerely,

Becky
Rebecca L. Hickman
Director of Investor Relations
Pinnacle West Capital Corporation
400 North 5th Street, Station 9998
Phoenix, Arizona 85004
Telephone: (602)250-5668
Fax: (602) 250-2789
E-mail: rhickman@pinnaclewest.com

PINNACLE WEST CHAIRMAN BILLPOST RETIRES

PHOENIX - The Pinnacle West Capital Corporation (NYSE: PNW) Board of Directors announced today that after 38 years
with the Company, Pinnacle West Chairman and Chief Executive Officer Bill Post will retire effective April 30, 2009. Post
will remain a member of the board.

The Board of Directors elected current Pinnacle and APS President and APS CEO Don Brandt to the board, effective
today, and appointed him Chairman of the Board and Pinnacle CEO, succeeding Bill Post in those capacities, effective
April 30, 2009. Brandt will continue to serve as President of Pinnacle and CEO of Aps, the operating company. The
Company's current Senior Vice President of Planning and Administration, Don Robinson, will become the President and
Chief Operating Officer of APS.

Speaking on behalf of the Pinnacle West board, lead Director Kathy Munro said they had worked to develop an orderly
succession plan in the executive office for some time.

"The board greatly respects the important contributions that Bill Post has made to the Company and to the community. Of
course we regret seeing him depart. However, we respect Bill's plans and have complete confidence that the new
management team will take the Company successfully into the next decade."

"I have total confidence that Don Brandt, and his team will successfully navigate what will be a dynamic and new energy
environment for Aps, Arizona and the country," Post said. "it will be an exciting and challenging time for the electric
industry and this team is prepared to succeed for customers and shareholders."

Prior to joining APS in 2002, Don Brandt served as Senior Vice President and Chief Financial Officer at Ameren
Corporation, a St. Louis-based energy services company. After initially taking the position of Chief Financial Officer for
Pinnacle West and Ape, Brandt was promoted to President of APS in 2007. In March of last year, he added the titles of
APS chief Executive Officer and Pinnacle President and Chief Operating Officer.

"Without question, we face a dynamic and rapidly changing energy future," Brandt commented. "We remain dedicated to
our communities, customers, employees and standards of energy reliability. These core priorities will, as under Bill Post,
continue to shape the way we manage our business going forward."

Executive Vice President and Chief Nuclear Officer Randy Edington will continue to report to Brandt, while all other
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operational areas will report to newly appointed President Don Robinson.

Robinson joined APS in 1978. He previously held the title of Senior Vice President of Planning and Administration, where
he developed major planning strategies, and the Company's future energy resource plans. He also had responsibility for
the oversight of risk management, budgeting and forecasting.

Pinnacle West is a Phoenix-based company with consolidated assets of about $11 .5 billion. Through its subsidiaries, the
Company generates, sells and delivers electricity and sells energy-related products and services to retail and wholesale
customers in the western United States. it also develops residential, commercial, and industrial real estate projects.
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McGill, James T(z'/1171?
W'

971

From:
Sent:
Subject:

Higuchi, Dene c(z05435) on behalf of Hickman, Rebecca (Z46875)
Wednesday, January 21, 2009 3:51 PM
PNW: Dividend Declaration and Earnings Conference Call/webcast

Today, we issued a press release announcing our latest dividend declaration and our 2008 fourth quarter and year-end
earnings release conference call and webcast. The text of the release is included below in this message.

As always, if you need any information about our company, please contact me or Lisa Malagon (602~250-5671 ).

Sincerely,

Z'ec»ély
Rebecca L. Hickman
Director of Investor Relations
Pinnacle West Capital Corporation
400 North 5th Street, Station 9998
Phoenix, Arizona 85004
Telephone: (602) 250-5668
Fax: (602)250-2789
E-mail: rhickman@pinnaclewest.com

PINNACLE WEST DECLARES QUARTERLY DIVIDEND;
ANNOUNCES FOURTH-QUARTER CONFERENCE CALL

PHOENIX - Pinnacle West Capital Corporation's (NYSE: PNW) board of directors today declared a quarterly dividend of
$0.525 per share of common stock, payable on March 2, 2009, to shareholders of record on February 2, 2009,

In addition, Pinnacle West plans to release its 2008 fourth-quarter and year-end results on Friday, February 20, 2009. That
same day at 12:00 noon (ET), the Company invites interested parties to listen to a live web cast of management's
conference call to discuss the results and recent developments.

The web cast can be accessed at www.pinnaclewest.com/presentations and will be available for replay on the web site for
30 days. To access the live conference call by telephone, dial (877) 356-3961 and enter Conference ID Number
81428217. A replay of the call also will be available until 11:55 p.m. (ET), Friday, February 27, 2009, by calling (800)
642-1687 in the U.S. and Canada or (706)645-9291 internationally and entering the same Conference lD number as
above.

Pinnacle West is a Phoenix-based company with consolidated assets of about $11 .5 billion. Through its subsidiaries, the
Company generates, sells and delivers electricity and sells energy-related products and services to retail and wholesale
customers in the western United States. It also develops residential, commercial, and industrial real estate projects.

-30-
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Requestlfrom Moody's Investors Service Page 1 of 1

McGill, James T(Z71171)

From: Solomon, Scott [Scott.Solomon@moodys.com]

Sent: Wednesday, January 21, 2009 1:28 PM

To: McGill, James T(Z71171 )

Cc: Schumacher, Laura

Subject: Request from Moody's Investors Service

Attachments: Bad_Debt_Study.doc

Dear Jim,

I am a senior analyst at Moody's Investors Service and working on a project that involves polling select utilities, including Arizona
Public Service Company, about past due accounts and growing bad debt expenses. We kindly ask that you review and reply to the
attached questionnaire no later than Friday, January 30th. We intend to incorporate our findings into a Special Comment that will be
shared with you prior to its public dissemination.

Thank you very much for your Kind assistance. We look forward to receiving your input and sharing the results of this study with you
in the near future.

Should you have any questions, please feel free to contact me directly.
<<Bad_Debt_Study.doc>>
Regards,
Scott Solomon
Vice President, Senior Analyst

Moody's Investors Service
212-553-4358

Scott solomon@moodys com

The information contained in this e-mail message, and any attachment thereto, isconfidential and May not be
disclosed without our express permission. If you are not the intended recipient or an employee or agent responsible
for delivering this message to the intended recipient, you are hereby notified that you have received this message in
error and that any review, dissemination, distribution or copying of this message, or any attachment thereto, in
whole or in part, is strictly prohibited. If you have received this message in error, please immediately notify us by
telephone, fax or e-mail and delete the message and all of its attachments. Thank you. Every effort is made to keep
our network free from viruses. You should, however, review this e-mail message, as well as any attachment thereto,
for viruses. We take no responsibility and have no liability for any computer virus which may be transferred via
this e-mail message.
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Moodv's 2009 Regulated Utilities Bad Debt Expense Studv:

Have you experienced increases in past due payments and bad debt expense from
your residential, commercial and industrial customers over the past 12 months? If
so, what has been the percentage increase in past due receivables overall and by
type of customer (residential, commercial and industrial)? What are the
expectations for the next 12 months?

Please summarize any energy assistance programs that may be provided in your
utility's service territory, including the funding mechanism for such a program.
Has funding for the program increased over the past 12 months? Does the
program provide mitigation against increases in bad debt?

3. What measures are in place with your public utility commission(s) to enable you
to pass through the increased costs of bad debt expenses onto ratepayers or to
recover a majority of your customer bad debt expenses from ratepayers?

4. If you have bad debt mitigation measures in your rate design, how long do you
expect it would take to recoup these expenses?

2.

1.
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Page 1 of I

McGill, James T(Z71171 )

From: Bettinelli, Antonio [Antonio_BettineIIi@standardandpoors.com]

Sent: Wednesday, January 21, 2009 9:03 PM

To* McGill, James T(Z71171)

Jim,

Are you available to chat about Succor tomorrow? Let me know what works.

Tony

The information contained in this message is Intended only for the recipient, and may be a confidential attorney-client communication or may otherwise
be privileged and confidential and protected from disclosure. If the reader of this message is not the intended recipient, or an employee or agent
responsible for delivering this message to the intended recipient, please be aware that any dissemination or copying of this communication is strictly
prohibited. If you have received this communication in error, please immediately notify us by replying to the message and deleting it from your computer.
The McGraw-Hill Companies, Inc. reserves the right, subject to applicable local law, to monitor and review the content of any electronic message or
information sent to or from McGraw-Hill employee e-mall addresses without informing the sender or recipient of the message.
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I also have a data request. Would you or someone on your team be able to pull together some items for us? For year end 2007 and 2008 we would
like to know the following data points for the metro area: Vacancy rates, foreclosures, unemployment, population, number of meters and past due
accounts (number and percentage) by cutover class. And for each entire year, the total unpaid amounts billed. Let me know if you need any
clarifications.

Regards,
Tony

Jim,

Data request

The information contained in this message is Intended only for the recipient, and may be a confidential attorney-client communication or may otherwise
be privileged and confidential and protected from disclosure. if the reader of this message is not the intended recipient, or an employee or agent
responsible for delivering this message to the intended recipient, please be aware that any dissemination or copying of this communication is strictly
prohibited. If you have received this communication in error, please immediately notify us by replying to the message and deleting it from your computer.
The McGraw-Hill Companies, Inc. reserves the right, subject to applicable local law, to monitor and review the content of any electronic message or
information sent to or from McGraw-Hill employee e-mail addresses without informing the sender or recipient of the message.

M c G i l l ,  J a m e s  T ( Z 7 1 1 7 1 )

F ro m : Bett inell i ,  Antonio [Antonio_Bett ineIl i@standardandpoors.com]

Sent : Wednesday, January 21, 2009 9:26 PM

To: McGill, James T(Z71171 )

Subject :  Data request

Page 1 of 1
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McGill, James T(Z71171)

From:
Sent:
To:
Subject:

McGill, James T(z71171 )
Thursday, January 22, 2009 5:41 PM
'Schumacher, Laura'
SunCor Update

Laura,
Would you be available tomorrow (Friday) for an update on SunCor?

Jim

1
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McGil\, James TIZ71171)

From:
Sent:
To:
Subject:

McGill, James T(Z71171 )
Thursday, January 22, 2009 5:42 PM
'Philip.Smylh@fitchratings.com'
SunCor Update

Phil,
Would you be available tomorrow (Friday) for an update on SunCor'?

Jim
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McGill, James T(z71171)

From:
Sent:
To:
Subject:

Philip.Smyth@fitchratings.com
Thursday, January 22, 2009 5:54 PM
McGill, James T(Z71 t71 )
Re: SucCor Update

Hi Jim,

Yes. Earlier in the day would be better.
meeting that starts at 9:30AM EST.

The only thing I have scheduled is a one hour

Best Regards,

Phil

James.Mcgill@pinn
aclewest.com

To
Phi l in . Smyth@fitchrat:ings . com01/22/2009 07:42

PM CC

Subject
Succor Update

Phil,
Would you be available tomorrow (Friday) for an update on SucCor'?

Jim

Email Firewall made the following annotations

NOTICE ---
This message is for the designated recipient only and may contain confidential, privileged
or proprietary information. If you have received it in error, please notify the sender
immediately and delete the original and any copy or printout. Unintended recipients are
prohibited from making any other use of this e-mail. Although we have taken reasonable
precautions to ensure no viruses are present in this e-mail, we accept no liability for
any loss or damage arising from the use of this e-mail or attachments, or for any delay or
errors or omissions in the contents which result from e-mail transmission.

This email has been scanned by the Message Labs Email Security System.
For more information please visit http://www.messagelabs.com/email
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Confidentiality Notice: The information in this e-mail and any attachment (s) is
confidential and for the use of the addressee (s) only. If you have received this e-mail
i n error, please delete this e-mail. Unauthorized use, reliance, disclosure or copying of
the contents of this e-mail, or any similar action, is prohibited.

This email has been scanned by the MessageLabs Email Security System.
For more information please visit http://www.messagelabs.com/email

i
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Yes, I am available today. What time would you like to call?

M.ssag<: A

Good morning Jim,

Laura

McGill, James T(Z71171 )

From:

Sent '

To:

Subject: RE: SucCor Update

~----Original Message~~~~-
From: James.MCgill@pinnac:lewest.com [mailto:James.MCgill@pinnadewest.com]
Sent: Thursday, January 22, 2009 7:41 PM
To: Schumacher, Laura
Subject: SunCor Update

Laura,
Would you be available tomorrow (Friday) for an update on SucCor?

Jim

Email Firewall made the following annotations

--- NOTICE --~
This message is for the designated recipient only and may contain confidential, privileged or proprietary
information. If you have received it in error, please notify the sender immediately and delete the original and any
copy or printout. Unintended recipients are prohibited from making any other use of this e-mail. Although we have
taken reasonable precautions to ensure no viruses are present in this e-mail, we accept no liability for any loss or
damage arising from the use of this e-mail or attachments, or for any delay or errors or omissions in the contents
which result from e-mail transmission.

Schumacher, Laura [Laura.Schumacher@moodys.com]

Friday, January 23, 2009 5:39 AM

McGill, James T(Z71171 )

Page 1 of 1

The information contained in this e-mail message, and any attachment thereto, is confidential and may not be
disclosed without our express permission. If you are not the intended recipient or an employee or agent responsible
for delivering this message to the intended recipient, you are hereby notified that you have received this message in
error and that any review, dissemination, distribution or copying of this message, or any attachment thereto, in
whole or in part, is strictly prohibited. If you have received this message in error, please immediately notify us by
telephone, fax or e-mail and delete the message and all of its attachments. Thank you. Every effort is made to keep
our network free from viruses. You should, however, review this e-mail message, as well as any attachment thereto,
for v iruses. We take no responsibility and have no liability for any computer v irus which may be transferred v ia
this e-mail message.
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Message

From: Schumacher, Laura [mailtozLaura.Schumacher@moodys.com]
Sent: Friday, January 23, 2009 5:39 AM
To: McGill, James T(Z71171)
Subject: RE: SunCor Update

Good morning Jim,

Laura

Yes, I am available today. What time would you like to call?

How about 1 :00 NYC time?

McGill, James T(Z71171)

From:

Sent:

To:

Subject: RE: SucCor Update

-----Original Message---»
From: James.Mcgill@pinnadewest.com [mailto:James.MCgill@pinnaclewest.com]
Sent: Thursday, January 22, 2009 7:41 PM
To: Schumacher, Laura
Subject: SunCor Update

Laura,
Would you be available tomorrow (Friday) for an update on SucCor?

Jim

Email Firewall made the following annotations

--- NOTICE ---
This message is for the designated recipient only and may contain confidential, privileged or proprietary
information. If you have received it in error, please notify the sender immediately and delete the original and any
copy or printout. Unintended recipients are prohibited from making any other use of this e~mail. Although we have
taken reasonable precautions to ensure no viruses are present in this e-mail, we accept no liability for any loss or
damage arising from the use of this e-mail or attachments, or for any delay or errors or omissions in the contents
which result from e-mail transmission.

McGill, James T(Z71171 )

Friday, January 23, 2909 5:56 AM

'Schumacher, Laura'

Page 1 of 2

The information contained in this e-mail message, and any attachment thereto, is confidential and may not be
disclosed without our express permission. If you are not the intended recipient or an employee or agent responsible
for delivering this message to the intended recipient, you are hereby notified that you have received this message in
error and that any review, dissemination, distribution or copying of this message, or any attachment thereto, in
whole or in part, is strictly prohibited. If you have received this message in error, please immediately notify us by
telephone, fax or e~mail and delete the message and all of its attachments. Thank you. Every effort is made to keep
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Message Page 2 of 2

our network free from viruses. You should, however, review this e-mail message, as well as any attachment thereto,
for viruses. We take no responsibility and have no liability for any computer virus which may be transferred via
this e-mail message.
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McGill, James T(z711711

From:
Sent:
To:
Subject:

McGill, James T(z71171 )
Friday, January 23, 2009 5:56 AM
'Philip.Smyth@fitchratings.com'
RE: SunCor Update

How about noon your time?

-Original Message---~-
From: Philip.smyth@fitchratings.com [mailtozPhilip.Smyth@fitchratings.com]
Sent: Thursday, January 22, 2009 5:54 PM
TO: McGill, James T(Z71171)
Subject: Re: SunCor Update

Hi Jim,

Yes. Earlier in the day would be better
meeting that starts at 9:30AM EST.

The only thing I have scheduled is a one hour

Best Regardsr

Phil

James.MCgill@pinn
ac1ewest.com

To
Philip . Smyt:h@fitchratings . com01/22/2009 07:42

P M C C

Subj et
SunCor Update

Phil,
Would you be available tomorrow (Friday) for an update on SucCor?

Jim

Email Firewall made the following annotations

NOTICE ---
This message is for the designated recipient only and may contain confidential, privileged
or proprietary information. If you have received it in error, please notify the sender
immediately and delete the original and any copy or printout. Unintended recipients are
prohibited from making any other use of this e-mail. Although we have taken reasonable
precautions to ensure no viruses are present in this e-mail, we accept no liability for
any loss or damage arising from the use of this e-mail or attachments, or for any delay or
errors or omissions in the contents which result from e-mail transmission.
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the contents of this e-mail, or any similar action, is prohibited.

This email has been scanned by the MessageLabs Email Security System.
For more information please visit http://www.messagelabs.com/email

2 Page 80 of 88



Message

That works. Do you want to can me in my office?

McGill, James T(Z71171 )

From: Schumacher, Laura [Laura.Schumacher@maodys.com]

Sent: Friday, January 23, 2009 6:23 AM

To: McGill, James T(Z71171)

Subject: RE: SucCor Update

-~---Original Message-----
From: James.MCgiII@pinnaclewest.com [mailto:James.MCgill@pinnaclewest.com]
Sent: Friday, January 23, 2009 7:56 AM
To: Schumacher, Laura
Subject: RE: SunCor Update

From:Schumacher, Laura [mailto:Laura.Schumacher@moodys.com]
Sent:Friday, January 23, 2009 5:39 AM
To: McGill, James T(Z71171)
Subject:RE: SucCor Update

Yes, I am available today. What time would you like to call?

Good morning Jim,

How about 1:00 NYC time?

Laura

-----Original Message----- .
From: James.MCgill@pinna<:Iewest.com [mailto:James.MCgill@pinnaclewest.com]
Sent: Thursday, January 22, 2009 7:41 PM
To: Schumacher, Laura
Subject: SucCor Update

Laura,
Would you be available tomorrow (Friday) for an update on SunCor?

Jim

Email Firewall made the following amwtations

--- NOTICE ---
This message is for the designated recipient only and may contain confidential, privileged or proprietary
information. If you have received it in error, please notify the sender immediately and delete the original and
any copy or printout. Unintended recipients are prohibited from malting any other use of this e-maii.
Although we have taken reasonable precautions to ensure no viruses are present in this e-mail, we accept no
liability for any loss or damage arising from the use of this e-mail or attachments, or for any delay or errors or
omissions in the contents which result from e-mail transmission.
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Message Page 2 off

The information contained in this e-mail message, and any attachment thereto, is confidential and may not
be disclosed without our express permission. If you are not the intended recipient or an employee or agent
responsible for delivering this message to the intended recipient, you are hereby notified that you have
received this message in error and that any review, dissemination, distribution or copying of this message, or
any attachment thereto, in whole or in part, is strictly prohibited. If you have received this message in error,
please immediately notify us by telephone, fax or e-mail and delete the message and all of its attachments.
Thank you. Every effort is made to keep our network free from viruses. You should, however, review this e-
mail message, as well as any attachment thereto, for viruses. We take no responsibility and have no liability
for any computer virus which may be transferred via this e-mail message.

The information contained in this e-mail message, and any attachment thereto, is confidential and may not be
disclosed without our express permission. If you are not the intended recipient or an employee or agent responsible
for delivering this message to the intended recipient, you are hereby notified that you have received this message in
error and that any review, dissemination, distribution or copying of this message, or any attachment thereto, in
whole or in part, is strictly prohibited. If you have received this message in error, please immediately notify us by
telephone, fax or e-mail and delete the message and all of its attachments. Thank you. Every effort is made to keep
our network free from viruses. You should, however, review this e-mail message, as well as any attachment thereto,
for viruses. We take no responsibility and have no liability for any computer virus which may be transferred via
this e-mail message.
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Message

From: Schumacher, Laura [mailto:Laura.Schumacher@moodys.com]
Sent: Friday, January 23, 2009 6:23 AM
To: McGill, James T(Z71171)
Subject: RE: SunCor Update

That works. Do you want to call me in my office?

Yes - talk to you then.

McGill, James T(Z71171)

From: MCGHI, James T(Z71171 )

Sent: Friday, January 23, 2009 6:25 AM

To: 'Schumacher, Laura'

Subject: RE: SunCor Update

~~~-~OriginaI Message---~
From: James.MCgiII@pinnaclewest.com [mailto:James.MCgilI@pinnaclewest.com]
Sent: Friday, January 23, 2009 7:56 AM
To: Schumacher, Laura
Subject: RE: SunCor Update

From: Schumacher, Laura [mailto:Laura.schumacher@moodys.com]
Sent: Friday, January 23, 2009 5:39 AM
To: McGill, James T(Z71171)
Subject: RE: SunCor Update

Good morning Jim,

How about 1:00 NYC time?

Yes, I am available today. What time would you like to call?

Laura

-----Original Message~----
From: James.MCgiH@pinnadewest.com [mailto:James.MCgill@pinnaclewest.com]
Sent: Thursday, January 22, 2009 7'41 PM
To: Schumacher, Laura
Subject: SunCor Update

Laura,
Wou\d you be available tomorrow {Friday) for an update on SucCor'?

Jim

Email Firewall made the following annotations
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Mes'sage an Page 2 of 2

infonnation. If you have received it in error, please notify the sender immediately and delete the original and
any copy or printout. Unintended recipients are prohibited from making any other use of this e-mail.
Although we have taken reasonable precautions to ensure no viruses are present in this e-mail, we accept no
liability for any loss or damage arising from the use of this e-mail or attachments, or for any delay or errors or
omissions in the contents which result from e-mail transmission.

The information contained in this e-mail Message, and any attachment thereto, is confidential and may not
be disclosed without our express permission. If you are not the intended recipient or an employee or agent
responsible for delivering this message to the intended recipient, you are hereby notified that you have
received this message in error and that any review, dissemination, distribution or copying of this message, or
any attachment thereto, in whole or in part, is strictly prohibited. If you have received this message in error,
please immediately notify us by telephone, fax or e-mail and delete the message and all of its attachments.
Thank you. Every effort is made to keep our network free from viruses. You should, however, review this e-
mail message, as well as any attachment thereto, for viruses. We take no responsibility and have no liability
for any computer virus which may be transferred via this e-mail message.

The information contained in this e-mail message, and any attachment thereto, is confidential and may not be
disclosed without our express permission. If you are not the intended recipient or an employee or agent responsible
for delivering this message to the intended recipient, you are hereby notified that you have received this message in
error and that any review, dissemination, distribution or copying of this message, or any attachment thereto, in
whole or in part, is strictly prohibited. If you have received this message in error, please immediately notify us by
telephone, fax or e-mail and delete the message and all of its attachments. Thank you. Every effort is made to keep
our network free from viruses. You should, however, review this e-mail message, as well as any attachment thereto,
for viruses. We take no responsibility and have no liability for any computer virus which may be transferred via
this e-mail message.
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McGill, James T9z'/1171?

From:
Sent:
To:
Subject:

Philip.Smyth@fitchratings.com
Friday, January 23, 2009 6:34 AM
McGil\, James T(Z71171 )
RE: SunCor Update

Can we do it at 11 or 1:30? There is something I need to do at
f l e x i b i l i t y  i f  t h a t  i s  a  p r o b l e m .

noon , but I have some

C o n f i d e n t i a l i t y  N o t i c e : T h e  i n f o r m a t i o n  i n  t h i s  e - m a i l  a n d  a n y  a t t a c h m e n t  ( s ) i s
c o n f i d e n t i a l  a n d  f o r  t h e  u s e  o f  t h e  a d d r e s s e e  ( s )  o n l y . I f  y o u  h a v e  r e c e i v e d  t h i s  e - m a i l
i n  e r r o r ,  p l e a s e  d e l e t e  t h i s  e - m a i l . U n a u t h o r i z e d  u s e ,  r e l i a n c e ,  d i s c l o s u r e  o r  c o p y i n g  o f
t h e  c o n t e n t s  o f  t h i s  e - m a i l ,  o r  a n y  s i m i l a r  a c t i o n ,  i s  p r o h i b i t e d .

This email has been scanned by the Message Labs Email Security System.
For more information please visit http 1//www.messagelabs.com/email
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McGill,James T(z71171?

From:
Sent:
To:
Subject:

McGill, James T(Z71171 )
Friday, January 23, 2009 6:37 AM
'Philip.Smyth@fitchratings.com'
RE: SunCor Update

1:30 your time will work. We'll call you at your desk.

-----Original Message-
From: philip.smyth@fitchratings.com [mailto:philip.Smyth@fitchratings.com]
Sent: Friday, January 23, 2009 6:34 AM
To: McGill, James T(Z71171)
Subject: RE: SucCor Update

Can we do it at 11 or 1:30? There is something 1 need to do at noon,
flexibility if that is a problem.

but I have some

Confidentiality Notice; The information in this e-mail and any attachment (s) is
confidential and for the use of the addressee (s) only. If you have received this e-mail
in error, please delete this e-mail. Unauthorized use, reliance, disclosure or copying of
the contents of this e-mail, or any similar action, is prohibited.

This
For

email has been scanned by the 1vIessageLabs Email Security System.
more information please visit http://www.messagelabs.com/email
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ReMinder? Request from Moody's Investors Service Page 1 of l

McGill, James T(Z71171)

From:

Sent:

To:

Subject:

Attachments:

Solomon, Scott [Scott.Solomon@moodys.com]

Tuesday, January 27, 2009 2:02 PM

Solomon, Scott

Reminder: Request from Moody's Investors Service

Bad_Debt_Study.doc

The attached questionnaire was forwarded on January 21, 2009. Could you please have it have completed and returned by Friday,
January 30, 2009?

<<Bad_Debt_Study.doc>>

Regards,
Scott Solomon
Vice President, Senior Analyst
Moody's Investors Service
212-553-4358
Scott solomon@mood_vs com

The information contained in this e-mail message, and any attachment thereto, is confidential and may not be
disclosed without our express permission. If you are not the intended recipient or an employee or agent responsible
for delivering this message to the intended recipient, you are hereby notified that you have received this message in
error and that any review, dissemination, distribution or copying of this message, or any attachment thereto, in
whole or in part, is strictly prohibited. If you have received this message in error, please immediately notify us by
telephone, fax or e-mail and delete the message and all of its attachments. Thank you. Every effort is made to keep
our network free from viruses. You should, however, review this e-mail message, as well as any attachment thereto,
for v iruses. We take no responsibility and have no liability for any computer v irus which may be transferred v ia
this e-mail message.
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Moodv's 2009 Regulated Utilities Bad Debt Expense Studv:

Have you experienced increases in past due payments and bad debt expense from
your residential, commercial and industrial customers over the past 12 months? If
so, what has been the percentage increase in past due receivables overall and by
type of customer (residential, commercial and industrial)? What are the
expectations for the next 12 months?

Please summarize any energy assistance programs that may be provided in your
utility's service territory, including the funding mechanism for such a program.
Has funding for the program increased over the past 12 months? Does the
program provide mitigation against increases in bad debt?

What measures are in place with your public utility commission(s) to enable you
to pass through the increased costs of bad debt expenses onto ratepayers or to
recover a majority of your customer bad debt expenses from ratepayers?

4. If you have bad debt mitigation measures in your rate design, how long do you
expect it would take to recoup these expenses?

\
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